
Town of Montreat 
Board of Adjustment (BOA)  

Meeting Agenda 
January 26, 2022, 5:00 p.m. 

Montreat Town Hall 
1210 Montreat Rd., Black Mountain, NC 28711 

Meeting also held via Zoom: https://bit.ly/3oFiacv 
 

 
I. CALL TO ORDER  

 Welcome  

 Moment of Silence  

 

II. CERTIFICATION OF QUORUM  

 

III. AGENDA ADOPTION  

 Suggested Motion: To adopt the meeting agenda as presented/amended 

  

IV. ADOPTION OF OCTOBER 27, 2022 MEETING MINUTES  

 Suggested Motion: To adopt the October 27, 2022 Meeting Minutes as drafted 

 

V. ADOPTION OF BOARD OF ADJUSTMENT BYLAWS  

 Suggested Motion: To adopt the Board of Adjustment Bylaws as drafted 

 

VI. ORGANIZATION OF BOARD OF ADJUSTMENT  

 Election of Officers: 

i. Chair (current: Eleanor James) 

ii. Vice-Chair (current: Danny Sharpe) 

 

VII. EVIDENTIARY HEARING  
 

a) Variance Request (VA-2022-02) – Variance – Lot 766, Greybeard Trail, in Montreat’s 
Extraterritorial Jurisdiction (ETJ) described as PIN# 072111435500000 submitted by the property 
owners, Theodosia Wade, Wade Crozier, et al. 
 
Suggested Motion:  To grant/deny a Variance request for a 0’ rear setback on the property’s north 
side. The Montreat Zoning Ordinance’s R-3 Low-Density Residential zoning district requires rear 
setbacks of 20% of lot depth, or 35’ max, for Single-Family and Two-Family Dwelling Units (Sec. 
503.9). 
 

VIII. ADOPTION OF 2023 MEETING SCHEDULE 

 Suggested Motion: To adopt the 2023 Board of Adjustment Meeting Schedule as drafted 

IX. NEW BUSINESS 

 

X. ADJOURNMENT   

https://bit.ly/3oFiacv
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Board members present: Mark Spence 
David Neel 
Martha Chastain 
Eleanor James 
Arrington Cox 
Mari Gramling 
 

Board members absent: Robert Sulaski  
    Danny Sharpe 
    
    
Town staff present:  Angie Murphy, Town Clerk 
    Ben Blackburn, Interim Town Manager 
    Kayla DiCristina, Zoning Administrator 
    
           
Ms. James, as Vice-Chair, called the meeting to order at 5:00 p.m., and led the group in a 
moment of silence.  Eleanor James certified that a quorum was present.  Vice-Chair James 
reviewed the purpose of the meeting.   
 
The meeting was recorded and posted to the Town website on the YouTube Channel which can 
be found at the following link:   
 
https://www.youtube.com/watch?v=OhwAcAqDLJI&t=5957s  
 

Agenda Adoption 
 

Eleanor James asked to move the Order of Approval for the Special Use Permit before the 
Variance Request Evidentiary Hearing.  Arrington Cox moved to adopt agenda as amended.  
Martha Chastain seconded and the motion carried 6/0. 
 

Adoption of August 4, 2022 Meeting Minutes 
 
Arrington Cox moved to adopt the August 4, 2022 Meeting Minutes as presented.  Martha 
Chastain seconded and the motion carried 6/0. 
 

Adoption of August 25, 2022 Meeting Minutes 
 

David Neel moved to adopt the August 25, 2022 Meeting Minutes as presented.  Arrington Cox 
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seconded and the motion carried 6/0. 
 

Swearing in of New Members 
 

Town Clerk Angie Murphy administered the Oath of Office to Regular Member Margaret “Mari” 
Gramling and to Alternate Member Mark Spence. 
 

Election of Officers 
 

Eleanor James opened the floor to nominations.  Arrington Cox moved to nominate Eleanor 
James as Chair of Board of Adjustment.  Martha Chastain seconded and the motion carried 6/0. 
Martha Chastain moved to nominate Danny Sharpe as Vice-Chair of Board of Adjustment.  
David Neel seconded and the motion carried 6/0. 
 

Special Use Permit (SUP-2022-01) 
 

A Special Use Permit application filed by the Town of Montreat’s Landcare Committee to 
construct a handicap accessible trail, associated parking, a welcome area, and seating areas on 
a property zoned Conservation District owned by the Town of Montreat PIN#071063480000000 
on the eastern side of Assembly Drive at the intersection of Assembly Drive, Virginia Road, and 
Kanawha Drive (PIN#071063480000000). 
 
Arrington Cox moved to approve the written order of approval for a Special Use Permit (SUP-
2022-01) for construction of a handicap accessible trail, associated parking, a welcome area, 
and seating areas on a property zoned Conservation District owned by the Town of Montreat 
PIN#071063480000000 on the eastern side of Assembly Drive at the intersection of Assembly 
Drive, Virginia Road, and Kanawha Drive (PIN#071064800000000). 
 
Before opening the Evidentiary Hearing Chair Eleanor James gave the Board an opportunity to 
reveal possible conflicts and to withdraw from the proceedings if necessary.  David Neel 
disclosed an event that occurred five years ago when he sought Mr. Burns’ advice on a piece of 
property on Texas Road.  The Board did not deem this as a conflict.  Mark Spence read a 
prepared statement and recused himself from the proceedings.  The members of the Board of 
Adjustment took a moment to thank Mark Spence for his long tenure as Chair and presented 
him with a small token of their appreciation.  Mari Gramling mentioned an earlier conversation 
with Mr. Burns about his plans for the ETJ but didn’t feel it would cause her bias.  The Board did 
not deem this as a conflict.     

 
Evidentiary Hearing 
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A.  Variance Request (VA-2022-01):  Town Clerk Angie Murphy swore in Zoning Administrator 
Kayla DiCristina, Wade Burns and Attorney Tom Holman as witnesses.   
 
Property owners/Applicants Wade and Susie Burns are requesting a 15-foot variance to reduce 
the required front setback on the north side of the property adjacent to Foreman Siding Road 
to 15 feet and a 2-foot variance to reduce the required side setback on the western side of the 
property to 13 feet for construction of a single-family dwelling on a property with frontage on 
Foreman Siding Road and Gilchrist Court (an unopened right-of-way) approximately 200 feet 
west of Greybeard Trail (PIN#072111773600000).  This Subject Property is zoned R-3 
Residential, and the MZO requires a 15-foot side setback for single-family dwellings and a front 
setback for 30 feet for all development in this Zoning District.  The Applicants are requesting 
this Variance to comply with the correct required front setback for their existing construction 
plans and to add an attached chimney to the west side of the dwelling.   
 
On March 11, 2022, the previous Zoning Administrator issued the Applicants a Certificate of 
Zoning Compliance.  At the time this approval was issued, the previous Zoning Administrator 
applied Section 609 to determine that the front setback from Foreman Siding Road on the 
Subject Property was 15 feet.  Following an inquiry from adjacent property owner James 
Hamilton (owner of 780 Foreman Siding Road, PIN#072111874200000), staff reviewed the 
approved Certificate of Zoning Compliance and discovered an error in the calculation used 
under Section 609 to determine the front setback from Foreman Siding Road on the Subject 
Property.  The previous calculation relied on the existing front setbacks of the dwellings located 
at 780 Foreman Siding Road (PIN#072111874200000)(11 feet) and 775 Foreman Siding Road 
(PIN#072111583500000)(15feet), which resulted in a reduced front setback from Foreman 
Siding Road for the Subject Property of 15 feet.  Section 609 of the MZO provides for a 
reduction in a front setback based on the existing front setbacks of the immediately adjacent 
lots, developed or not.  The adjacent lots to the Subject Property are a vacant lot to the west 
and an existing dwelling located at 780 Foreman Siding Road (11 feet) to the east.  Per Section 
609 the vacant property has a front setback requirement of 30 feet.  Based on the 11 foot and 
30 foot front setbacks of the adjacent properties from Foreman Siding Road, the correct front 
setback for the Subject Property is 20.5 feet.  Under the Certificate of Zoning Compliance 
issued, the Applicants proposed steps at the front of the dwelling situated 19 feet from the 
front property line adjacent to Foreman Siding Road.  With the discovery of the error in 
calculating the front setback reduction for the Subject Property along Foreman Siding Road, the 
proposed front steps are no longer in compliance with the MZO and encroach into the required 
front setback under Section 609 by 1.5 feet.  The Applicants are pursuing a variance to bring 
their existing design into compliance with the MZO.  The Applicants request a variance from the 
front setback requirement set out in Section 503.5 of the MZO for the R-3 Zoning District.  The 
applicants request a variance of 15 feet to reduce the front setback requirement a lot Foreman 
Siding Road to 15 feet.  The minimum required setback from Foreman Siding Road to bring the 
front steps into compliance is 11 feet to reduce the required front setback from 30 feet to 19 
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feet.   
 
The Applicants are also requesting a reduced setback of 13 feet, to reduce the required setback 
on the western side of the Subject Property so as to accommodate the addition of a chimney.  
This chimney was not proposed at the time of the issuance of the original approval.   
 
Wade Burns advised that it was his intent to conditionally reduce the revised 21’6” front 
setback to 15’ but limit the variance reduction to only allow the five front step treads and the 
roof 3’ beyond the last step as shown and approved in the original zoning permit and the 
approved building permit drawings.  It is also his intent to conditionally reduce the side yard 
setback from the 15’ in the approved permitted drawings to 13’ but limit the variance reduction 
to only allow the 2’ depth of the 2’ x 5’ wide chimney to be in the required 15’ setback area.  In 
both cases it the minimum needed to accomplish his goal.  Mr. Burns advised that the entry 
steps and decking were designed based upon the determination by the previous Zoning 
Administrator, Scott Adams, that the lot 778 qualified for a front yard setback reduction to 15’.  
Mr. Burns stated that he entry steps and decking facing Foreman Siding Road are an important 
element in providing a functional and attractive front elevation for his home.  Mr. Burns feels 
that a strict enforcement of the front yard setback to not allow five porch steps and the roof 
over them is an unnecessary hardship.   
 
The setbacks of the MZO allow for roof overhand and gutters to extend up to three feet into 
the setback areas of the property.  Entry steps and roof overhangs are permitted to extend four 
feet into the setback area.  Chimneys are not included in the exceptions of the setbacks in the 
ordinance.  Mr. Burns stated that the floor plans of his home has been restricted by the 
conditions that are peculiar to his lot.  The request is to allow Mr. Burns to locate his chimney 
on the west side of his home.  The purpose of this so the fireplace is within the view to the 
south side of the living area.  Mr. Burns stated that it does not make good architectural sense to 
have to turn your back on the mountain view to enjoy the fireplace when the view could be 
enjoyed by the approval of this variance request.  Mr. Burns states that a strict enforcement of 
the side yard setback to not allow the chimney of a fireplace is an unnecessary hardship.   
 
Mr. Burns states that this variance request must demonstrate that lot 778 has conditions 
peculiar to lot 778 and is distinct from other lots in this area.  Mr. Burns stated that an 
ephemeral stream bed crosses thru the upper northeast quarter of the lot reducing the land 
available for building when combined with the Town zoning setbacks.  The lot in question is 
over a thousand feet from the MSD sewer limiting him to a County engineered septic system.  
The hardship is the combined lost buildable area from the ephemeral stream bed and the 
effective increased rear lot setback to 82 feet, leaving the buildable area to only 13% of the 
small quarter acre lot.  The relief Mr. Burns is seeking is to remedy a hardship that is not the 
result of actions by the applicant.   
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Mr. Burns stated that the Burns cottage has been designed and will be detailed to contribute to 
the existing residential spirit, purpose and intent of the ordinance and to positively add to the 
residential character of existing cottages on Foreman Siding Road.  Mr. Burns stated that the 
variance he is requesting is the minimum Variance that will make possible the requested use of 
the land.   
The Board did not have any follow-up questions for Mr. Burns. 
 
Attorney Tom Holman spoke on behalf of Mr. Jim Hamilton.  Mr. Holman stated that if the 
steps/chimney/over-hang are permitted it will have an adverse effect on the Hamilton’s home 
because the structure is situated on an ephemeral stream.  Mr. Holman moved to enter into 
the record the video recordings of stream activity on July 28th and August 4th and that were 
submitted to the Board of Adjustment at a prior hearing.  The Board decided this information 
was not pertinent to the issue at hand and voted unanimously to not enter the recordings into 
the record.  Mr. Holman went on to say that the “unnecessary hardship” which the Burns say is 
the Town’s error in calculating the front yard setback under MZO Section 609 that led them to 
design the house as they did was caused by Mr. Burns.  Mr. Burns in requesting a Zoning 
Development Compliance Certificate sought both the application of that Section which relates 
specifically to “developed areas” in which case the ETJ is not developed and the erroneous front 
setback calculation.  Applicants cannot use a hardship they have caused as the basis for a 
variance.  Mr. Holman also stated that the variance sought would contribute to and facilitate 
the potential environmental harm that would be caused by the Burns’ proposed home sitting 
on top of the ephemeral stream.  This harm would be contrary to both “public safety” and 
“substantial justice” therefore the variance should not be allowed under MZO Section 310.42.   
 
Mr. Holman also stated that the applicants have not shown that the front yard setback variance 
that they seek is the minimum variance that will make possible use of their land.  Mr. Holman 
and his client feel that the size of the house could be altered or the house could be shifted to 
make better use of the land.   
 
Mr. Burns advised that his home is being built adjacent to the ephemeral stream and he has put 
in big boulders up against the poured concrete basement wall.  Mr. Burns also advised that he 
had no other option of where to put the house on his property due to the setbacks required for 
the septic determination.  Mr. Burns also advised the ephemeral stream cutting off the 
northeast corner is unique to his property.  Mr. Burns advised that the inclusion of the steps 
and chimney will be an improvement to the property.  Mr. Burns also stated that the fireplace 
will be used as a backup for a heating source therefore it is concerned safety.  Mr. Burns feels 
that he has met all the conditions needed for the variance.   
 
Mr. Holman reissued the importance of MZO Section 609 which states the calculations deal 
with a developed area and this property was not developed in the opposition’s opinion.   
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Ms. Kayla DiCristina stated that the variance is from the standard and Section 609 would not 
apply in this case.  Ms. DiCristina also clarified that the previous Zoning Administrator made the 
decision to utilized Section 609.  Ms. DiCristina also defined “setback line” and “front building 
line” as stated in the MZO.   
 
Chairperson James closed the evidentiary part of the hearing and deliberations began. 
 
After much discussion Arrington Cox moved to deny the original motion.  David Neal seconded 
and the motion carried 5/0.   Arrington Cox moved to split the motion into two parts:  a motion 
to consider the chimney and a motion to consider the steps.  Arrington Cox moved to approve 
the variance at 19 feet which would allow the minimum amount for the building of the steps on 
the north side of the property.  David Neal seconded and the motion carried 5/0.  Arrington Cox 
moved to approve the side setback of 13 feet to allow for a chimney to be built.  David Neal 
seconded and the motion carried 5/0.    
 
David Neal moved to change the meeting date in November, if needed, to the 21st instead of 
the 24th.  Arrington Cox seconded and the motion carried 5/0.  
 

Adjournment 
 
Martha Chastain moved to adjourn the meeting.  Arrington Cox seconded and the motion 
carried 5/0. 
 
 
 
   

Eleanor James, Chair   Angie Murphy, Town Clerk 
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Town of Montreat 
Zoning Board of Adjustment 

Rules of Procedure 
Adopted: January 26, 2023 

 

 
The Montreat Zoning Board of Adjustment (hereinafter “The Board”) shall be governed by Chapter 
160D, Chapter 3, of the General Statutes of North Carolina and the Town of Montreat Zoning 
Ordinance.  All members of the Board shall thoroughly familiarize themselves with these laws. The 
Rules of Procedure set out procedures for the Board of Adjustment, but do not modify provisions of 
the Town of Montreat Zoning Ordinance or any other applicable Town Ordinances that regulate 
land use and development. 
 

Article I.  Members of Board of Adjustment 
 
Section 1.1 Membership. The Board shall consist of seven regular members and two alternate 

members. Six regular members and the two alternate members shall reside in the 
Town of Montreat and shall be appointed by the Montreat Board of Commissioners. 
One regular member shall reside in the Town of Montreat Extraterritorial 
Jurisdiction and shall be appointed by the Buncombe County Board of 
Commissioners or, if the Buncombe County Board of Commissioners does not make 
the appointment, by the Montreat Board of Commissioners. 

Section 1.2 Term of Appointment. The term of each Board member is three years, beginning 
and ending on January 31st. No Board member shall serve more than two consecutive 
terms. 

Section 1.3 New Member Appointments.  During the first regular meeting after the 
appointment of new Board members, the newly appointed members shall take and 
subscribe the Oath of Office.  

Section 1.4 Alternate Members. Alternate members shall attend all regular meetings and 
special meetings and shall be seated when regular members are absent or are unable 
to participate due to a conflict of interest or when regular member seats are vacant.  
Regular members who are unable to attend or participate in a meeting  shall give 
prompt notice to the Town Clerk.  Upon receiving such notice, the Town Clerk shall 
notify an alternate member to replace the absent regular member. Assignments shall 
be rotated between the alternate members when possible.  Non-seated regular or 
alternate members do not participate in discussions, ask questions or vote in 
hearings.  Except at the election of Board officers, at no time shall more than seven 
members participate officially in any hearing or meeting. Alternate members who 
were present for the initial hearing and presentation of evidence in a case will be 
seated at subsequent or continued hearings of that case prior to members or 
alternate members who were not present. 

Section 1.5 Rules of Conduct.  All members shall be subject to the following rules of conduct: 

1) Members serve at the discretion of the Board of Commissioners. 

Comment [STR1]: NCGS Section 160D-302(a) 
and Zoning Ordinance Section 310.2. 

Comment [STR2]: Zoning Ordinance Section 
310.2 

Comment [STR3]: Former Rule 8 

Comment [STR4]: Former Rule 9 

Comment [STR5]: Former Rule 10 
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2) Faithful and prompt attendance at all meetings of the Board and conscientious 
performance of the duties required as members of the Board shall be considered a 
prerequisite of continued membership on the Board.  

3) No Board member shall participate in or vote on any quasi-judicial matter in a 
manner that would violate affected persons’ constitutional rights to an impartial 
decision maker. Impermissible violations of due process include, but are not 
limited to, (i) a member having a fixed opinion prior to hearing the matter that is 
not susceptible to change; (ii) undisclosed ex parte communications; (iii) a close 
familial, business or other associational relationship with an affected person; or 
(iv) a financial interest in the outcome of the matter. 

4) No Board member shall vote on any matter deciding an application or appeal 
unless s/he shall have attended the public hearing on that application or appeal. 
Provided, however, that if a matter is continued to a subsequent date, a Board 
member who was not present at the prior meeting may vote on the matter if the 
Board member has reviewed the minutes of the proceeding and all materials 
submitted with the application or appeal or at the prior meeting. 

5) No Board member shall discuss any matter with any person before the Public 
Hearing on that matter; provided, however, that members may receive and/or 
seek information from Town staff prior to the Public Hearing pertaining to the 
date, time and place of the hearing and the materials submitted with the 
application or appeal. 

6) Before a matter is determined, Board members shall not express individual 
opinions on the proper judgment of any case with any person or among 
themselves other than during deliberations at the hearing. Violations of this 
Section shall be cause for dismissal from the Board. 

Section 1.6 Absences. Regular members who are unable to attend or participate in a meeting 
shall give prompt notice to the Town Clerk and Zoning Administrator. Upon receiving 
such notice, the Town Clerk or Zoning Administrator shall notify an alternate member 
to replace the absent regular member. Assignments shall be rotated between the 
alternate members when possible.  Non-seated regular or alternate members do not 
participate in discussions, ask questions or vote in hearings.  Except at the election of 
Board officers, at no time shall more than seven members participate officially in any 
hearing or meeting. Alternate members who were present for the initial hearing and 
presentation of evidence in a case will be seated at subsequent or continued hearings 
of that case prior to regular members or alternate members who were not present. 

Section 1.7 Removal.  Members may be removed from the Board by the Board of Commissioners 
for cause, which includes violation of Section 1.5, Rules of Conduct. 

Article II. Officers 
 
Section 2.1 Election of Officers.   On the date and time of the first regular meeting in January or 

upon the resignation of the Chair and/or Vice-Chair, the Board shall elect a Chair 
and/or Vice-Chair through use of the following procedure: 

 
1) The presiding officer shall open the floor to nominations, at which point the 

names of nominees shall be put forward by the Board members.  

Comment [STR6]: See NCGS Section 160D-
109(d). 

Comment [STR7]: Former Rule 5 
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2) The submitted names shall be debated.  When the debate ends, the presiding 
officer shall call the roll of the Board members, and each member shall cast 
his/her vote.   

3) The nominee receiving the highest number of votes shall be elected.   

4) The nomination and voting procedure shall be repeated for each officer to be 
elected.  Board members shall have as many votes as there are slots to be filled, 
but shall not cast more than one vote for a single candidate.  Each Board member 
must cast all of his/her votes and must cast them for different nominees for each 
slot to be filled. 

 
Section 2.2 Officers and Duties.  
 

1) Chair. The Chair shall be elected by the full membership, including alternates and 
extra-territorial members of the Board. The Chair’s term of office shall be one year 
and until his/her successor is elected. S/he shall be eligible for re-election.   

 
2) Vice-Chair:  The Vice-Chair shall be elected by the Board from within its regular 

members in the same manner and for the same term as the Chair.  S/he shall be 
eligible for re-election.  S/he shall preside in the absence of the Chair, and at such 
times shall have the same powers and duties as the Chair. 

 
3) Secretary:   The Secretary shall be elected by the Board from within its regular 

members in the same manner and for the same term as the Chair.  S/he shall be 
eligible for re-election. The Secretary, subject to the direction of the Chair, shall 
coordinate with the Town Clerk to keep all records, conduct all correspondence of 
the Board, arrange for all public notices required to be given, and generally 
supervise the clerical work of the Board. The Secretary shall affirm the minutes as 
prepared by the Town Clerk and approved by the Board.  The minutes will show 
the record of all important facts pertaining to each meeting and hearing, every 
resolution acted upon by the Board, and all votes of members of the Board upon 
any resolution or upon the final determination of any question, indicating the 
names of members absent or failing to vote. 

 
Section 2.3 Presiding Officer. The Chair shall preside at all Board meetings if s/he is present.  If 

the Chair is absent, the Vice-Chair shall preside.  If both the Chair and Vice-Chair are 
absent, another member designated by vote of the Board shall preside.   

 
 The Chair shall have the right to vote in all matters.  The Vice-Chair or another 

member who is temporarily presiding retains all rights of membership, including the 
right to make motions and the right to vote. 

 
 If the Chair becomes actively involved in debate on a particular matter, s/he may 

designate another Board member to preside over the debate.  The Chair shall resume 
presiding as soon as action on the matter is concluded. 

 
 The presiding officer shall have the following powers: 
 

1) To administer oaths to witnesses before the Board; 

Comment [STR8]: Former Rule 6 

Comment [STR9]: Former Rule 7 

Comment [STR10]: NCGS Section 160D-406(f) 
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2) To ask for motions for consideration or action and to rule motions in or out of 
order, including any motion patently offered for obstructive or dilatory purposes; 

3) To determine whether a speaker has gone beyond reasonable standards of 
courtesy in his/her remarks and to entertain and rule on objections from other 
members on this ground; 

4) To subpoena witnesses or to compel the production of evidence when the Board is 
making a quasi-judicial decision; 

5) To rule any motion to quash or modify a subpoena; 

6) To rule on the admissibility of evidence, to entertain and answer questions or 
procedure, and to call a brief recess at any time; and 

7) To adjourn in an emergency and to continue any meeting at which there is not a 
quorum. 

 
Article III. Meetings 

 
Section 3.1 Regular Meetings.  The Board shall hold its regular meetings at 5:00 p.m. on the 

fourth Thursday of each month in Montreat Town Hall.  If a regular meeting day is a 
legal holiday, the meeting will be held the following Thursday at the same time and in 
the same location as regular meetings, unless otherwise agreed to by a majority vote 
of the Board.  If there are no business item(s), appeal(s) or quasi-judicial matter(s) for 
the Board to consider during a given month, the regular meeting may be cancelled. 
The Town Clerk shall maintain and publish the Board’s current meeting schedule. The 
schedule of regular meetings shall also be posted on the Town’s website. If the Board 
changes its schedule of regular meetings, it shall file the revised schedule with the 
Town Clerk at least seven calendar days before the date of the first meeting held 
pursuant to the revised schedule.  

 
Section 3.2 Special and Recessed Meetings. 
 

1) Special Meetings.  The Board Chair, Vice-Chair or any two members of the Board 
may at any time call a special meeting by signing a written notice stating the date, 
time and place of the meeting and the purpose of the meeting.  At least 48 hours 
before the time of a special meeting  called in this manner, written notice of the 
meeting shall be: 

 
a) Delivered electronically to the Chair and each Board member; 

b) Posted on the principal bulletin board in the Town Hall and for information on 
the bulletin board in the Montreat Post Office;  

c) Mailed, emailed or delivered to each person who has filed a written request 
for notice with the Town Clerk; and 

d) Submitted electronically to the Town of Montreat Sunshine List and social 
media accounts and posted on the Town’s website. 

 
Only those matters specified in the notice may be transacted at a special meeting 

called in this manner 

Comment [STR11]: NCGS Section 160D-406(g) 

Comment [STR12]: Former Rule 1 

Comment [STR13]: NCGS 143-318.12(d) 

Comment [STR14]: NCGS 143-318.12(a) 

Comment [STR15]: Former Rule 2 

Comment [STR16]: NCGS 143-318.12(b)(2) 
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2) Recessed Meetings.  If the Board recesses a regular or special meeting held 
pursuant to public notice given in compliance with these Rules of Procedure and 
North Carolina Open Meetings law and if the Board announces in open session the 
time, date and place at which the meeting is to be continued, no further notice 
shall be required. Notice of the time, date and place where a recessed meeting 
shall be reconvened may be posted on the Town’s website.  

 
Section 3.3 Cancellation of Meetings.  At the Chair’s discretion, the regular meeting may be 

cancelled if there are no quasi-judicial matters to be considered at that meeting, or if 
so many regular and alternate members notify the Town Clerk and Zoning 
Administrator that they cannot attend that a quorum will not be present.  Within at 
least 48 hours of the time set for the meeting, written or electronic notice of a meeting 
cancellation shall be: 
 

a) Delivered electronically to the Chair and each Board member; 

b) Posted on the principal bulletin board in the Town Hall and for 
information on the bulletin board in the Montreat Post Office;  

c) Mailed, emailed or delivered to each person who has filed a written 
request for notice with the Town Clerk; and 

d) Submitted electronically to the Town of Montreat Sunshine List and social 
media accounts and posted on the Town’s website. 

 
Section 3.4 Quorum.  A majority of the regular membership of the Board, excluding vacancies, 

shall constitute a quorum.  A member who has withdrawn from a meeting without 
being excused by majority vote of the remaining members present shall be counted as 
present for purposes of determining whether or not a quorum is present. 

 
Section 3.5 Agenda. 
 

1) Proposed Agenda.  The Town Clerk or Zoning Administrator shall prepare a 
proposed agenda for each meeting.  A Board member may request to have a 
matter placed on the agenda by written request received by the Town Clerk or 
Zoning Administrator at least ten calendar days before the meeting. The Town 
Clerk or Zoning Administrator shall prepare an agenda packet that includes, for 
each matter on the proposed agenda, as much background information on the 
subject as is available and feasible to reproduce.  Each Board member shall receive 
a copy of the proposed agenda and accompanying packet, both of which shall be 
made available for public inspection and/or distribution when it is distributed to 
the Board members.  The cost for reproducing the agenda packet materials for 
members of the public shall be in accordance with the current Town of Montreat 
Fee Schedule. 

 
2) Adoption of the Agenda.  At each meeting, the Board shall discuss and revise the 

proposed agenda and adopt an agenda for the meeting.  The Board may, by 
majority vote, add to or subtract items from the proposed agenda, except that: 
a) The Board may not subtract items stated in the notice of a special meeting 

called by the Chair, Vice-Chair or two Board members, unless those calling the 
meeting consent to the deletion; 
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b) The Board may not add items to the agenda of a special meeting. 
 
c) If Board members requested items be added to the agenda, written copies of 

relevant documents connected with those items shall be made available at the 
meeting to all Board members by the Zoning Administrator and/or the Board 
member requesting the additional agenda item. 

 
d) The Board may designate certain agenda items “for discussion and possible 

action.”  Such designation means that the Board intends to discuss the general 
subject area of that agenda item before making any motion concerning that 
item.  

 
3) Open Meetings Requirements.  The Board shall not deliberate, vote or otherwise 

take action on any matter by reference to a letter, number or other designation, or 
other secret device or method, with the intention of making it impossible for 
person attending a meeting of the Board to understand what is being deliberated, 
voted, or acted on. However, this subsection does not prohibit the Board from 
deliberating, voting, or otherwise taking action by reference to an agenda if copies 
of the agenda, sufficiently worded to enable the public to understand what is being 
deliberated, voted or acted upon are available for public inspection at the meeting. 

 
Section 3.6 Order of Business.  Matters shall be placed on the agenda according to the order of 

business. By general consent, items may be considered out of the following order. The 
order of business for each regular meeting shall be as follows: 

 
1) Welcome 

2) Moment of Silence 

3) Discussion and Approval of Agenda 

4) Approval of Minutes 

5) Public Hearings (in accordance with Section 4.11 Conduct of Quasi-Judicial 
Hearings) 

6) Old Business 

7) New Business 

8) Closed Session (as permitted by law) – Optional 

9) Return to Open Session and Adjourn or Recess 
 
Section 3.7 Debate.  The Chair shall state the motion and then open the floor to debate on it.  The 

Chair shall preside over the debate according to the following general principles: 

1) The maker of the motion is entitled to speak first; 

2) A member who has not spoken on the issues shall be recognized before someone 
who has already spoken; 

3) To the extent possible, the debate shall alternate between opponents and 
proponents of the measure. 
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Section 3.8 Action by the Board. The Board shall proceed by motion. Any Board member, 
including the Chair, may make a motion.  Motions require a second.  A member may 
make only one motion at a time.  A substantive motion is out of order while another 
substantive motion is pending.  A substantive or procedural motion shall be adopted 
by a majority of the votes cast, a quorum being present, unless otherwise required by 
these Rules or the laws of North Carolina.  A majority is more than half of the Board 
members at a meeting where there is a quorum present.  
 

Section 3.9 Duty to Vote. No present member shall be excused from voting except (i) where the 
outcome of the matter being considered is reasonably likely to have a direct, 
substantial and readily identifiable financial impact on the member or (ii) where a 
member is disqualified from voting in a quasi-judicial matter under N.C.G.S. § 160D-
109(d). A member who wishes to be excused from voting shall so inform the presiding 
officer, who shall take a vote of the remaining members.   

 
 In all other cases, a failure to vote by a member who is physically present in the 

meeting room, or who has withdrawn without being excused by a majority vote of the 
remaining members present, shall be recorded as an affirmative vote.  

 
Section 3.10 Voting By Written Ballot. The Board may choose by majority vote to use written 

ballots in voting on a motion.  Each member voting by written ballot shall sign his or 
her ballot, and the minutes of the Board shall show the vote of each member voting.  
The ballots shall be available for public inspection in the Town Clerk’s office 
immediately following the meeting at which the vote took place and until the minutes 
of that meeting are approved, at which time the ballots may be destroyed. 

 
Section 3.11 Closed Sessions. The Board may hold closed sessions as provided by law.  The Board 

shall only commence a closed session after a motion to go into closed session has been 
made and adopted during an open meeting.  The motion shall state the purpose of the 
closed session and must be approved by a majority vote of those Board members 
present and voting.  A motion based on N.C.G.S. 143-318.11(a)(1) to prevent the 
disclosure of privileged or confidential information or information that is not 
considered a public record shall also state the name or citation of the law that renders 
the information to be discussed privileged or confidential.  A motion based on N.C.G.S. 
143-318.11(a)(3) for attorney consultation or to consider the handling or settlement 
of claims, judicial actions, mediations, arbitrations or administrative procedures shall 
identify the parties in each existing lawsuit concerning which the Board expects to 
receive advice during the closed session.  The Board shall terminate the closed session 
by a majority vote.  Only those actions authorized by statute may be taken in closed 
session.  A motion to adjourn or recess shall not be made during a closed session. 

 
Section 3.12  Minutes. 
 

1) Full and accurate minutes of Board proceedings, including closed sessions, shall be 
kept.  In the alternative, the Board may keep a general account of any closed 
session so that a person not in attendance would have a reasonable understanding 
of what transpired.  These minutes and general accounts shall be open to 
inspection by the public, except as otherwise provided in this Section.  The exact 
wording of each motion, the name of the member who moved the motion, and the 
results of each vote shall be recorded in these minutes. On the request of any 
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Board member, the “ayes” and “nos” upon any question shall be taken.  Particular 
comments made by Board members or other persons may be included in the 
minutes if the Board so desires. 

 
2) Minutes and general accounts of closed session may be sealed by action of the 

Board.  Such sealed minutes and general accounts may be withheld from public 
inspection so long as public inspection would frustrate the purpose of the closed 
session.  Sealed minutes and general accounts may be unsealed either by Board 
action or by action of an agent of the Board such as the Town Attorney, if and 
when the closed session’s purpose would no longer be frustrated by making these 
records public. 

 
3) Any attachment to the minutes must be approved by a majority vote of the Board 

members. 
 

Article IV.  Public Hearings and Quasi-Judicial Decisions of Board 
 

Section 4.1 General. A Public Hearing is part of a regular Meeting or special Meeting of the Board. 
All notice and other requirements of the Open Meetings Law applicable to Board 
meetings shall also apply to public hearings. At the time appointed for the Public 
Hearing, the Chair or presiding officer shall call the hearing to order and then preside 
over it.  When the allotted time expires or when all persons desiring to speak have 
spoken, the Chair or presiding officer shall declare the hearing closed. The Chair may 
restrict or elect not to hear comments of a repetitious or irrelevant nature. 

 
Section 4.2 Application and Appeal Procedures. All notices of appeal, applications for variance 

and applications for a Special Use Permit shall be filed with the Town Clerk, who shall 
refer such applications to the Board when all required materials have been submitted.  
All appeals and applications shall be made on the forms provided by the Town for that 
purpose.  All information required on the form shall be completed and all required 
materials shall be submitted before an appeal or application shall be considered as 
having been filed.  When the completed appeal or application has been filed with the 
Town Clerk, the Zoning Administrator shall immediately notify the Chair of the Board 
that such appeal or application has been filed.   

 
Section 4.3 Required Materials. All notices of appeal or applications shall be filed together with 

the following materials:   
 

1) A neatly drawn map of the property which is the subject of the appeal or 
application, drawn to scale and showing the location of any Building and other 
improvement located on the property and showing any adjoining road;  

2) If the appeal or variance concerns the elevation of a Building, a drawing showing 
the elevation of all Buildings and improvements located on the property which is 
the subject of the appeal or variance  application;  

3) A copy of the deed for the property which is the subject of the appeal or 
application, a copy of the plat showing such property if one exists, and any 
contract to purchase or other relevant document; 
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4) Applicable fees as set forth in the current Town of Montreat Fee Schedule, which 
becomes nonrefundable when the Zoning Administrator  gives notice to the Chair 
of the Board that the completed appeal or application has been filed; and 

5) Any other materials reasonably required by the Chair of the Board and any other 
materials required by the Town of Montreat Zoning Ordinance or other applicable 
Town Ordinances that regulate land use and development. 

 
Section 4.4 The Zoning Administrator shall also provide the Board copies of all documents and 

exhibits constituting the record upon which an appealed action was taken.  The 
Zoning Administrator shall also provide a copy of the record to the appellant and to 
the property owner if the appellant is not the owner of the subject property. 

 
Section 4.5 Time of Hearing. The Chair will set the date of the hearing in accordance with an 

annual schedule published in January, maintained by the Town Clerk and made 
available to the Zoning Administrator in order that s/he may inform applicants of the 
current schedule.  All cases shall be heard within a reasonable time.  The Board may 
continue a Public Hearing that has been convened without further advertisement. The 
Board shall comply with Section 3.2(2) in recessing and continuing a Public Hearing. If 
a Public Hearing is set for a given date and a quorum of the Board is not then present, 
the hearing shall be recessed and continued until the next regular meeting without 
further advertisement. 

 
Section 4.6 Notice of Hearing.  The Town Clerk or Zoning Administrator shall mail a notice of 

hearing. The notice of hearing must be deposited in the mail at least ten days, but not 
more than 25 days, prior to the date of the hearing.  The Town shall also prominently 
post a notice of the hearing on the property that is the subject of the hearing or on an 
adjacent street right-of-way at least ten days, but not more than 25 days, prior to the 
date of the hearing. The notice of the hearing shall be mailed to the following: 

 
1) To the party whose appeal, application, or request is the subject of the hearing; 

2) To the owner of the property that is the subject of the hearing; 

3) To the owners of all parcels of land within 250 feet of the parcel of land that is the 
subject of the hearing; and 

4) To any other persons entitled to receive notice under the Zoning Ordinance or 
other applicable Town Ordinances that regulate land use and development.   

 
Section 4.7 Appeals of Administrative Decisions. Except as provided in N.C.G.S. § 160D-

1403.01, the Board shall hear and decide appeals from decisions of the Zoning 
Administrator  concerning enforcement and appeals arising out of the Zoning 
Ordinance or other applicable Town Ordinances that regulate land use and 
development , in accordance with the following: 

 
1) Any person who has standing under N.C.G.S. § 160D-1402(c) or the Town may 

appeal a determination to the Board of Adjustment by filing a notice of appeal 
with the Town Clerk.  The notice of appeal shall state the grounds for the appeal. 

2) The Zoning Administrator (or other Town official who made the decision) shall 
give written notice of the determination to the owner of the property that is the 
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subject of the determination and to the party who sought the determination (if 
different from the owner). The written notice shall be delivered by personal 
delivery, electronic mail, or by first-class mail. Constructive notice to all persons 
with standing to appeal the determination may be provided by posting a sign on the 
affected property for at least ten (10) days in accordance with the procedures 
established in N.C.G.S. § 160D-403. 

3) The owner or other party (including those with standing to appeal) shall have 30 
days from receipt of the written notice of determination within which to file an 
appeal. Any other person with standing to appeal shall have 30 days from receipt 
of actual or constructive notice of the decision within which to file an appeal.  

4) An appeal of a notice of violation or other enforcement order stays enforcement of 

the action appealed from, unless the Zoning Administrator  certifies to the Board, 

after notice of appeal has been filed, that by reason of the facts stated in an 

affidavit, a stay would cause imminent peril to life or property or because the 

violation is transitory in nature, a stay would seriously interfere with enforcement 

of the Zoning Ordinance or other applicable Town Ordinance that regulates land 

use or development.  In that case, enforcement proceedings shall not be stayed 

except by a restraining order, which may be granted by a court.   

 If enforcement proceedings are not stayed, the appellant may file with the Zoning 

Administrator a request for an expedited hearing of the appeal, and the Board 

shall meet to hear the appeal within 15 days after such a request is filed.  

Notwithstanding the foregoing, appeals of decisions granting a developmental 

approval  or otherwise affirming that a proposed use of property is consistent 

with the Zoning Ordinance or other applicable Town Ordinance that regulates 

land use or development shall not stay further review of an application for 

developmental approvals  or permissions to use such property; in these situations 

the appellant may request and the Board may grant a stay of a final decision of 

developmental approval  applications or building permits affected by the issue 

being appealed.  

5) The Board shall hear and decide the appeal within a reasonable time. 

6) The official who made the decision, or the person currently occupying that 

position if the decision maker is no longer employed by the Town of Montreat, 

shall be present at the hearing as a witness.  The appellant shall not be limited at 

the hearing to matters stated in the notice of appeal. If any party or the Town 

would be unduly prejudiced by the presentation of matters not presented in the 

notice of appeal, the Board shall continue the hearing.  

7) When hearing an appeal pursuant to N.C.G.S. 160D-947(e) or any other appeal in 

the nature of certiorari, the hearing shall be based on the record and the scope of 

review shall be as provided in N.C.G.S. 160D-1402(j). 

Comment [STR44]: NCGS 160D-405(f) 



 
 

11 
 

8) The parties to an appeal that has been made under this subsection may agree to 

mediation or other forms of alternative dispute resolution.  

9) In exercising the above powers, the Board may, in conformity with the provisions 

of N.C.G.S. 160D-406, reverse or affirm, wholly or in part, or may modify the 

decision appealed from and shall make any order, requirements, decision or 

determination, and to that end, shall have all of the powers of the Zoning 

Administrator .   

 

Section 4.8 Variances. It shall be the duty of the Board to hear requests for variances and grant or 

deny said requests in accordance with the guidelines set forth in the Montreat Zoning 

Ordinance and other applicable Town Ordinances that regulate land use or 

development.  

 

Section 4.9 Special  Use Permits. It shall be the duty of the Board to hear requests for Special Use 

Permits and grant said permits in accordance with the guidelines set forth in Montreat 

Zoning Ordinance and other applicable Town Ordinances that regulate land use or 

development. 

 

Section 4.10  Subpoenas. The Board of Adjustment may subpoena witnesses and compel the 

production of evidence through the Chair or acting Chair.  To request issuance of a 

subpoena, the applicant, the Town and persons with standing (N.C.G.S. 160D-1402(c)) 

may make a written request to the Chair explaining why it is necessary for certain 

witnesses or evidence to be compelled.  The Chair shall issue requested subpoenas 

s/he determines to be relevant, reasonable in nature and scope, and not oppressive.  

The Chair shall rule on any motion to quash or modify a subpoena.  Decisions 

regarding subpoenas made by the Chair may be immediately appealed to the full 

Board.  If a person fails or refuses to obey a subpoena issued pursuant to this Section 

and N.C.G.S. § 160D-406(g), the Board or the party seeking the subpoena may apply to 

the General Court of Justice for an order requiring that its subpoena be obeyed, and 

the court shall have jurisdiction to issue these orders after notice to all  proper parties.      

 

Section 4.11  Conduct of Quasi-Judicial Hearings. Quasi-judicial hearings shall be conducted in 
accordance with the following procedure: 

 

1) Swearing in of all persons who will be called to testify; 

2) Disclosure of any potential conflicts or biases by Board members and, if necessary, 

a vote to allow a member to withdraw and be excused from voting on the subject 

case; 

3) Disclosure of any Board member’s prior exposure to evidence or special 

knowledge about the subject case, including any ex parte communications; 

4) Explanation of proceedings; 
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5) Opening of public hearing; 

6) Testimony and presentation of evidence from Town staff; 

7) Testimony and presentation of evidence from applicant and other proponents; 

8) Testimony and presentation of evidence from opponents; 

9) Rebuttal evidence or arguments from applicant; 

10) Rebuttal evidence or arguments from opponents; 

11) Zoning Administrator’s closing statement; 

12) Applicant’s closing statement; 

13) Opponent’s closing statement 

14) Summary of evidence by Board Chair 

15) Close of public hearing; 

16) Board deliberation and vote. 

 

Section 4.12  Board members may ask questions following the testimony of any Town staff 
member, applicant, proponent or opponent.  All exhibits must be presented to the 
Chair and officially ruled upon by the Board before being entered into evidence.  The 
Chair may choose to limit testimony that is deemed repetitious or irrelevant.    

 
Section 4.13  Quasi-Judicial Decisions by the Board.  
 

1) The concurring vote of four-fifths of the Board shall be necessary to grant a 
variance. A majority of the members shall be required to decide any other quasi-
judicial matter or to determine an appeal made in the nature of certiorari. For 
purposes of this Section, vacant positions on the Board and members who are 
disqualified from voting on a quasi-judicial matter under N.C.G.S. § 160D-109(d) 
shall not be considered members of the Board for calculation of the requisite 
majority if there are no qualified alternates available to take the place of such 
members.   

 
2) A member of the Board shall not participate in or vote on any quasi-judicial matter 

in a manner that would violate affected persons' constitutional rights to an 
impartial decision maker. Impermissible violations of due process include, but are 
not limited to, a member having a fixed opinion prior to hearing the matter that is 
not susceptible to change, undisclosed ex parte communications, a close familial, 
business, or other associational relationship with an affected person, or a financial 
interest in the outcome of the matter. If an objection is raised to a member's 
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participation and that member does not recuse himself or herself, the remaining 
members shall by majority vote rule on the objection.  

 
3) The Board shall determine contested facts, make decisions within a reasonable 

time, and base quasi-judicial decisions on competent, material and substantial 
evidence in the record. When hearing an appeal, the Board may reverse or affirm, 
wholly or partly, or may modify the decision appealed from and shall make any 
order, requirement, decision or determination that ought to be made. The Board 
shall have all the powers of the Town official who made the decision. Quasi-
judicial decisions of the Board shall be in writing and shall reflect the Board’s 
determination of contested facts and their application to standards found in the 
Zoning Ordinance or other applicable Town Ordinance that regulates land use and 
development.  A quasi-judicial decision is effective upon filing the written decision 
with the Town Clerk.  The decision of the Board shall be delivered within a 
reasonable time by personal delivery, electronic mail, or first-class mail to the 
applicant, the property owner, and any person who has submitted a written 
request for a copy, prior to the date the decision becomes effective.   

 
Section 4.14  Appeals from Quasi-Judicial Decisions of the Board.  Every quasi-judicial decision 

of the Board shall be subject to review by the Superior Court by proceedings in the 
nature of certiorari pursuant to N.C.G.S. § 160D-1402.  Any party with standing under 
N.C.G.S. § 160D-1402(c) may appeal by filing a petition for review.  A petition for 
review must be filed with the Clerk of Superior Court. Appeals shall be filed within the 
times specified in N.C.G.S. § 160D-1405(d). 

 
V. Procedural Motions, Amendments and Effective Date 

 
Section 5.1 Procedural Motions. 
 

1) Certain Motions Allowed.  In addition to substantive proposals, the following 
procedural motions, and no others, are in order.  Unless otherwise noted, each 
motion is debatable, may be amended and requires a majority vote for adoption.  
Procedural motions are in order while a substantive motion is pending and at 
other times, except as noted. 

 
2) Order of Priority of Motions.  In order of priority (if applicable), the procedural 

motions are: 
 

Motion 1. To Appeal a Procedural Ruling of the Presiding Officer. A decision of the 

presiding officer ruling a motion in or out of order, determining whether a 

speaker has gone beyond reasonable standards of courtesy in his/her 

remarks, or entertaining and answering a question or parliamentary law 

or procedure may be appealed to the Board.  This appeal is in order 

immediately after such a decision is announced and at no other time.  The 

member making the motion need not be recognized by the presiding 

officer and the motion, if timely made, may not be ruled out of order. 

 

Comment [STR50]: NCGS 160D-109(e) 

Comment [STR51]: NCGS 160D-406(j) 

Comment [STR52]: Section 310.7 Zoning 
Ordinance and NCGS 160D-406(k) 



 
 

14 
 

Motion 2. To Adjourn. The motion may be made only at the conclusion of action on a 

pending substantive matter; it may not interrupt deliberation of a pending 

matter.  A motion to recess and continue the meeting to a time and place 

certain shall also comply with the requirements of Section 3.2(2). 

 

Motion 3. To Take a Brief Recess. 

 

Motion 4. Call to Follow the Agenda. The motion must be made at the first 

reasonable opportunity or it is waived. 

 

Motion 5. To Suspend the Rules. The Board may not suspend provisions of the rules 

that state requirements imposed by law on the Board.  For adoption, the 

motion requires a vote equal to two-thirds of the actual membership of the 

Board. 

 

Motion 6. To Go Into Closed Session. The Board may go into closed session for one or 

more of the permissible purposes listed in N.C.G.S. 143-318.11(a).  The 

motion to go into closed session shall cite one or more of these purposes 

and shall be adopted at an open meeting.  A motion based on N.C.G.S. 143-

318.11(a)(1) shall also state the name or citation of the law that renders 

the information to be discussed privileged or confidential.  A motion based 

on N.C.G.S. 143-318.11(a)(3) shall identify the parties in each existing 

lawsuit concerning which the Board expects to receive advice during the 

closed session, if in fact such advice is to be received. 

 

Motion 7. To Leave Closed Session. 

 

Motion 8. To Divide a Complex Motion and Consider It By Paragraph.  This motion is 

in order whenever a member wishes to consider and vote on sub-parts of 

a complex motion separately. 

 

Motion 9. To Defer Consideration.  The Board may defer a substantive motion for 

later consideration at an unspecified time.  A substantive motion whose 

consideration has been deferred expires 100 days thereafter unless a 

motion to revive consideration is adopted.  If consideration of a motion 

has been deferred, a new motion with the same effect cannot be 

introduced while the deferred motion remained pending (has not 

expired).  A person who wishes to revisit the matter during that time must 

take action to revive consideration of the original motion, or else move to 

suspend the rules. 
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Motion 10. Call of the Previous Question. The motion is not in order until there have 

been at least 20 minutes of debate, and every member of the Board has 

had at least once opportunity to speak. 

 

Motion 11. To Postpone to a Certain Time or Day. In consideration of a motion that 

has been postponed, a new motion with the same effect cannot be 

introduced while the postponed matter remains pending.  A person who 

wishes to revisit the matter must either wait until the specified time or 

move to suspend the rules. 

 

Motion 12. To Amend.   

 

Motion 13. An amendment to a motion must be pertinent to the subject matter of the 

motion.  An amendment is improper if adoption of the motion with that 

amendment would have the same effect as rejection of the original motion.  

A proposal to substitute completely different wording for a motion or 

amendment shall be treated as a motion to amend.   

 

Motion 14. A motion may be amended, and that amendment may be amended but no 

further amendments may be made until the last-offered amendment is 

disposed of by vote.   

 

Motion 15. Any amendment to a proposed policy, resolution or order shall be 

reduced to writing. 

 

Motion 16. To Revive Consideration. The Board may vote to revive consideration of 

any substantive motion earlier deferred.  The motion is in order at any 

time within 100 days after the day of a vote to defer consideration.  A 

substantive motion on which consideration has been deferred expires 100 

days after the deferral unless a motion to revive consideration is adopted. 

 

Motion 17. To Reconsider. The Board may vote to reconsider its action on a matter. 

The motion to do so must be made by a member who voted with the 

prevailing side (the majority side except in the case of a tie, in which case 

the “nos” prevail) and only at the meeting during which the original vote 

was taken, including a continuation of that meeting through recess to a 

time and place certain.  The motion cannot interrupt deliberation of a 

pending matter, but is in order at any time before final adjournment of the 

meeting. 

 

Motion 18. To Rescind or Repeal. The Board may vote to rescind actions it has 

previously taken or repeal items it has previously adopted.  The motion is 

not in order if rescission or repeal of an item is forbidden by law. 
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Motion 19. To Prevent Reconsideration for Six Months. The motion shall be in order 

immediately following the defeat of a substantive motion and at no other 

time.  For adoption, the motion requires a vote equal to two-thirds of the 

entire membership of the Board.  If adopted, the restriction imposed by 

the motion remains in effect for six months or until the next organizational 

meeting of the Board, whichever occurs first. 

 

Section 5.2 Renewal of a Motion. A motion that has been defeated may be renewed at any later 

meeting unless a motion to prevent reconsideration has been adopted. 

 

Section 5.3 Withdrawal of a Motion. A motion may be withdrawn by the introducer at any time 
before it is amended or before the Chair puts the motion to a vote, whichever comes 
first. 

 
Section 5.4 Ratification of Actions. To the extent permitted by law, the Board may ratify actions 

taken on its behalf but without its prior approval.  A motion to ratify is a substantive 
motion. 

 
Section 5.5 Amendment of the Rules.  The Board may consider amendments to these Rules at 

any regular meeting or at any properly called special meeting that includes 
amendment(s) of the Rules as one of the stated purposes of the meeting, so long as the 
amendment is consistent with the Town Charter, Town Ordinances, North Carolina 
statutes and other applicable  law, and generally accepted principles of parliamentary 
procedure.  Any recommended rule amendment must be presented to the Montreat 
Board of Commissioners for formal approval. 

 
Section 5.6 Effective Date.  These Rules of Procedure shall become effective upon the date of its 

formal approval by the Montreat Board of Commissioners or, in the absence of action 
by the Board of Commissioners, by the Board of Adjustment. 
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TOWN OF MONTREAT 
 

ZONING AND INSPECTIONS DEPARTMENT 
P. O. Box 423 

Montreat, NC 28757 
Tel: (828) 669-8002, ext. 3030 

www.townofmontreat.org 

 
VARIANCE – APPLICATION 

Fee: $350 
(Addendum to Initial Zoning/Development Compliance – Application) 

 

Applicant Name: ______________________________      Phone Number: ______________________________ 

E-mail: ____________________________________________________________________________________ 

Property Address: ___________________________________________________________________________ 

Parcel Identifier Number (PIN #): _______________________________________________________________ 

Current Zoning/Use: _______________________________ Requested Use:_____________________________ 

 
I, ___________________________________________, hereby petition the Board of Adjustment for a 
VARIANCE from the literal provisions of the Montreat Zoning Ordinance. I request a variance from the 
following Montreat Zoning Ordinance language. [Please cite Section number(s)] 
__________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________ 
 
Standards for Granting a Variance 
 
The Board of Adjustment does not have unlimited discretion in deciding whether to grant a variance. Under 
the state enabling act, the Board shall grant a variance only upon a showing of all of the following. In the 
spaces provided, please indicate the facts that you intend to show and the arguments that you intend to make 
to convince the Board that it can properly reach these required conclusions. (See Montreat Zoning Ord.  
Sec. 310.42 for Variances). Additional sheets may be attached to this application where necessary. 
 

REQUIRED FINDINGS: Please provide a complete response to each. 

 

1. Unnecessary hardship would result from the strict application of the Ordinance. It shall not be 

necessary to demonstrate, that, in the absence of the variance, no reasonable use can be made of the 

property. 

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________ 

 

http://www.townofmontreat.org/
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2. The hardship results from conditions that are peculiar to the property, such as location, size, or
topography. Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for
granting a variance.

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

________________________________________________

3. The hardship did not result from actions taken by the applicant or the property owner. The act of
purchasing property with knowledge that circumstances exist that may justify the granting of a
variance shall not be regarded as a self-created hardship.

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

________________________________________________

4. The Variance is consistent with the spirit, purpose, and intent of the Ordinance, such that public safety
is secured and substantial justice is achieved.

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

________________________________________________

5. The Variance requested is the minimum Variance that will make possible the requested Use of the
land, Building or Structure.

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

________________________________________________
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6. The Variance is not a request to permit a Use of land, Building or Structure which is not permitted in
the applicable Zoning District.

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

In granting any variance, the Board of Adjustment may prescribe appropriate conditions and safeguards in 
conformity with the Montreat Zoning Ordinance. Violations of the provisions of the variance granted, 
including any conditions or safeguards, which are a part of the granting of the variance, shall be deemed a 
violation of the Montreat Zoning Ordinance. 

I,_________________________________________, hereby certify that all of the information set forth above 
is true and accurate to the best of my knowledge. 

Date: ___________________________________ 

Applicant’s Signature: _________________________________________________________________ 

Applicant’s Name (PLEASE PRINT): _______________________________________________________ 

FOR OFFICE USE ONLY 

Date: _____________    Zoning Administrator’s Signature: __________________________________________ 

Zoning Administrator’s Name (PLEASE PRINT): ___________________________________________________ 

Permit Fee: $_____________  Cash: $ ______________  Check #: ______________ Date Paid: _____________ 

NOTE: Certificate of Zoning Compliance (later on) must be APPROVED before Building Permit can be issued. 

Scott
Typewritten Text
See below.
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Variance Submittal Checklist 

The applicant for a variance request shall submit the following materials to satisfy the minimum 
requirements of a complete application package:  

 Completed variance request application form provided by the Town;

 Neatly-drawn scale map of the property showing the location of any building(s) or improvement(s) that are
the subject of the requested variance or appeal, with all adjoining street/road frontage illustrated;

 If the appeal or variance request concerns the elevation of a building, a drawing providing elevation views
of the building(s) and other improvements located on the property that are the subject of the requested
variance or appeal;

 A copy of the deed indicating current ownership of the subject property;

 A copy of the plat or recent survey, if available, showing such property;

 Any contract to purchase or other relevant documentation;

 A fee set by the Town as listed in the current fee schedule as adopted by Town Council;

 Any other materials reasonably required by the Chair of the Board of Adjustment.



April 25, 2022 

Variance Application for Lot 766 Greybeard Trail, PIN:  072111435500000   R-3 Single Family Dwelling 

Theodosia Wade  twade@emory.edu  cell:  770-317-4862 

Theodosia R Wade and William B. Wade Jr., Petition the BOA for a variance from Article V, Section 503.9 
Minimum Rear Yard. Twenty percent of the mean Lot Depth provided that rear Yards on Lots used for 
Dwelling purposes need not exceed thirty-five feet (35’).   

503.91 Lots with rear Yard abutting Woodland District: Ten feet (10’).  

1. Our family has owned this lot since 1908.  It is a small lot of 2.8 acres, has an unusual triangular shape 
and a steep grade.  In addition, Greybeard Trail was extended as a private road across the corner of our 
property without our knowledge and the Town of Montreat placed water pipes under the road across 
our property also without our permission.  All of these factors make our already small lot hard to 
manage with regard to placing a septic system and home.  We have already obtained a septic permit 
from Buncombe County.  See attached permit.   

Based on the formula for calculating the Rear Yard, we are asking for a variance to be able to position 
the house closer to the back line of our property than the ordinance requires.  It is our understanding 
that the MRA plans to abandon the proposed road behind us (Lapsley Lane).   

Without a variance no reasonable use could be made of our lot.  We would not have the space to site a 
house along with a septic system.  See attached  

2.  As noted above, this is a peculiar property with regard to size, shape and topography.  In addition, we 
have the very odd situation of having the Town and the neighbors intrude on our physical property 
without our knowledge.  We were shocked and amazed that this could happen without our permission, 
and it has made our quest to build a home after all these years extremely difficult.   

3.  Clearly this did not result from actions on our part, and we are hoping to work with the Town of 
Montreat and Neighbors to prepare for a sustainable solution for both the road and the water lines.   

4.  The variance if granted would be consistent with the intent of the Ordinance.  The current situation 
for us is plainly unjust and granting this variance would help to rectify actions by the Town of Montreat 
and by neighbors.  

5.  We are not asking for more than to be allowed to build a home on the lot that we have owned for 
more than 100 years.  No generation before ours has had the funds or the fortitude required to build on 
this unusual lot in Montreat and we would appreciate being granted a variance to do so.   

6.  This variance request is in compliance with the Permitted Use of R-3 lots since we are intending to 
build a single family residence.   

mailto:twade@emory.edu


PLS Survey excerpt



Map of Crozier Wade Property (Lot 766 Greybeard Trail) with house

45’ deep x 47’ wide house footprint = assumed 2,115 SF impervious surface
(Applicant submittal, 5/20/22)



1,638 SF impervious surface assumed if Applicant builds house as proposed 
(Applicant submittal, 5/20/22, with Zoning Administrator mark-up)



Buncombe County septic permit
Approval (as of 7/21/21)



DocuSign Envelope ID: 46DCB6A9-6B4B-4B87-BC1D-9F7E35F92823
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Staff Report  
VA-2022-02 

 

Proposed Project: The Applicants (Property Owners William and Theodosia Wade) are 

requesting a variance to reduce the required rear yard setback on the north side of the 

property to 0 feet for construction of a single-family dwelling on a property in the Town of 

Montreat’s Extraterritorial Jurisdiction Lot 776 (PIN# 072111435500000). This Subject 

Property is zoned R-3 Residential, and the MZO requires a rear yard setback that is 20% of 

the mean lot depth or at most 35 feet (Sec. 503.9 MZO). 

 

 

 

 

 

 

 

 

Created by: 
 

Kayla DiCristina, AICP 

Zoning Administrator 

Town of Montreat 

 

Created for:  

 

Montreat Board of Adjustment 

January 26th, 2023  
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STAFF REPORT  

See STAFF FINDINGS (i.e. Kayla DiCristina, AICP, Montreat Zoning Administrator) in addition to 

applicant-provided materials. STAFF FINDINGS contain references to the Montreat Zoning 

Ordinance (MZO) where noted. Only those findings relevant to the variance requested are included 

in this staff report. 

Application Summary 

The following report summarizes the Zoning Administrator’s review of an application for a variance 
submitted by William and Theodosia Wade, Property Owners, for property in the Town of 
Montreat’s Extraterritorial Jurisdiction, Lot 776 (PIN# 072111435500000). The Applicants propose 
to construct a new single-family detached house on a currently vacant lot. The Applicants request 
that the Board of Adjustment grant a variance… 
 

- To reduce the required rear yard setback on the north side of the Subject Property to 0 feet 

to accommodate a new single-family dwelling. Section 503.9 of the MZO requires a rear 

setback of 20% of the mean lot depth (maximum of 35 feet). 

 

This variance request was first heard by the Town of Montreat’s Board of Adjustment on July 28, 

2022. The case was continued until such a date where additional evidence from the Mountain 

Retreat Association (MRA) on the future of Lapsley Lane to the north of the Subject Property was 

obtained. The Board also recommended at this meeting that the property owners secure an 

easement from the Town of Montreat for the water line and portion of Greybeard Trail that 

encroach onto the Subject Property. 

Property Summary 

Parcel Identifier Number (PIN #): 072111435500000 

 
Address: Unaddressed. The Subject Property is Lot 776 in the Town of Montreat’s Extraterritorial 
Jurisdiction. 
 
Owner: Crozier Frances, Wade William 
 

1520 River Cove Rd, Social Circle, GA, 30025 
 
Applicant: William and Theodosia Wade  

 
Zoning: R-3 Residential Zoning District 
 
Current Land Use: Vacant with proposed single-family dwelling. 
 
Utilities: Town of Montreat water, septic system (approved by Buncombe County Health 
Department via permit SEP2021-00321) 
 
Acres: 0.29 acres 
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Figure 1: Site Aerial 
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Public Notice 
Staff mailed notice to properties within 250’ of the Subject Property on January 12, 2023 (see 

Figure 2: 250' Public Notice for Variance Request). Staff posted the Subject Property on January 12, 

2023.  

BOA Hearing: January 26, 2023 

 

 

Figure 2: 250' Public Notice for Variance Request 
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Variance Request 
The Applicants (Property Owners William and Theodosia Wade) are requesting a variance to 

reduce the required rear yard setback on the north side of the Subject Property to 0 feet. This 

Subject Property is zoned R-3 Residential, and Section 503.9 of the MZO requires a rear yard 

setback that is 20% of the mean lot depth or at most 35 feet in this Zoning District.  

The Applicants are requesting this variance to construct a new single-family dwelling on the Subject 

Property.  

Staff Findings 

Uses 

“Single Family Dwelling” is a Permitted Use (Sec. 500 Permitted Uses Table) allowed within the R-3 

Residential Zoning District, subject to Administrative review and approval. 

Setbacks and Lot Size 

Rear yard setback: 0’ 

R-3 Residential Zoning District – 20% of the mean Lot Depth provided that rear yards on 

Lots used for dwelling purposes need not exceed 35 feet (Sec. 503.9 of the MZO). For the 

Subject Property the rear yard setback is 15 feet. 

The Applicants are requesting a variance from the rear yard setback requirement set out in Section 

503.9 of the MZO for the R-3 Zoning District. The applicants request a variance to reduce the rear 

yard setback requirement to 0 feet to accommodate a new single-family dwelling. At the July 28, 

2022 Board of Adjustment meeting, where this case was first heard, the Board requested that the 

Applicant’s petition the MRA to have Lapsley Lane, a 30 foot dedicated, but unopened right-of-way 

to the north of the Subject Property, closed and vested to the adjoining property owners. The 

addition of half of the former Lapsley Lane would negate the need for a rear yard setback variance.  

The Subject Property has an Improvement Permit for Wastewater System Construction from the 

Buncombe County Department of Health (Exhibit A), Permit# SEP2021-00321 approved 7/21/21. 

This permit states that the Subject Property is repair exempt and that additions to or subtractions 

from the Subject Property will nullify this exemption as will any other changes to the property lines. 

In other words, the addition of any land to the Subject Property would invalidate the Improvement 

Permit for Wastewater System Construction from the Buncombe County Department of Health and 

require additional wastewater improvements to the site. The applicant submitted additional 

correspondence from Stuart Black, an Environmental Health Specialist with the Buncombe County 
Health and Human Services Department, stating that if the property lines are altered on the Subject 

Property a repair area will be required (Exhibit B).  In lieu of vesting Lapsley Lane to the adjoining 

property owners, on October 21, 2022 the MRA withdrew its dedication of Lapsley Lane and vested 

the land with the MRA (Exhibit C). The area formerly known as Lapsley Lane is now a 30-foot wide 

vacant strip of land separating the Subject Property from the four lots on the north side of the 

former Lapsley Lane. 
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Figure 3: Site Plan (Submitted by Applicants)  
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Utilities/Street Frontage & Access 

The Subject Property abuts Greybeard Trail to the south. A portion of Greybeard Trail extends on to 

the Subject Property and an access easement has been drafted to resolve this issue. The applicants 

intend to record this document following the Board of Adjustment’s approval of the variance 

request. On the north side of the Subject Property is a 30-foot strip of land formerly known as 

Lapsley Lane. On October 21, 2022 the MRA withdrew its dedication of Lapsley Lane and vested the 

land with the MRA. 

Utilities 

 The applicants propose to tap into a Town of Montreat water line on Greybeard Trail. A portion 
of this waterline extends onto the Subject Property. An easement has been drafted to resolve 

this issue. 

 The applicants propose to construct a septic system on the south side of the Subject Property. 
The Buncombe County Health Department issued their approval for this system via permit 

SEP2021-00321. 

 

Street Frontage & Access 

 The Subject Property has frontage on Greybeard Trail, a 30 foot right-of-way to the south which 
is open and constructed. The dwelling proposed on the Subject Property is proposed to be 

accessed via a driveway off Greybeard Trail.  

Any future utility-related permitting would need to adhere to MONTREAT CODE OF GENERAL 
ORDINANCES, CHAPTER E – UTILITIES, Section 3. Permit for Connection Required. 
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Exhibits 
 

Exhibit A: Improvement Permit for Wastewater System Construction from the Buncombe 

County Department of Health 
 

Exhibit B: Correspondence from Stuart Black, an Environmental Health Specialist with the 

Buncombe County Health and Human Services Department 
 

Exhibit C: Lapsley Lane Withdrawal of Dedication (Deed Book 6269, page 1134 through 

1136 recorded among the Buncombe County Register of Deeds) 

 

Exhibit D:  Town of Montreat Easement Agreement  

 



 Case Number: WES SEPZOZl- 0032) PINOTZIU¢3BSS00000

BUNCOMBE COUNTY DEPARTMENT OF HEALTH
ENVIRONMENTALHEALTH SERVICES(828-250-5016)

IMPROVEMENTPERMIT FOR WASTEWATER SYSTEM CONSTRUCTION

Property Owner: Alu. - Bislade,Ax. Theo)6SiaPropeny Location: Xa be axd TeKa i Application Date: OZ2/(¢ (ZO Z4

6
 

 

 

 

 

 

Directions: Monixea* RI north“Coen t- ‘TO, pa s4mene tails pa cle4 on

GWay beard [rail oxess Cxeek, row left Subdivision: Mauntain Retreat Lott 766

Water Supply: 0 Private Well OShared Well O Spring O Municipal RERDDE!Community Existing Wells: 0 YesPo

MinimumSeparation Distance to Well (includes system andrepair area): SO ft

System Design: [Residential O Commercial Multiple Unit Dwelling: No. of Units___— Bedrooms/per unit__—-Max.# ofoccupants/per unit_

House O Mobile Home (O single Odouble) Bedrooms 3 Max.# ofoccupants &b Basement: 0 Yes “No Basement Plumbing: 0 Yes No

Soil Group: “TLL LTAR: O-55 DesignFlow: 3GO IGSLF , I3"d cep

System Type: 1 Prefabricated Panel Block O Conventional O Large Diameter Pipe aChamber Expanded Polystyrene Aggregate 0 Other

 

**This permit does not give authority to install any type of septic system**

ee Scale. “Rote! aa is Vepaiy exempt. Aldlees 45 ot subtractions
om the land will nw ulli Cy thie exemption as wu, ll

any other Conde to the 'pro pexty, lines,
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=] #8 top oF cut bank
: - 70 6 ¢y co 7 ¢

[ 7 —N\ +L

alater Mam at 50 ¢

base of cut baml. | —T

____This permit isvalida structure of this description or mailer

a
ahis permitis notlimited to a structure ofthis description; however, no part ofthe structure shall extend into the designated area for the sewagetreatment

system

An Authorization to construct must be obtained whenfinal plans are completed and exact type andlocation ofbuilding are established. For planning purposes,

please be aware that building, driveways, excavation,fill dirt, or other obstruction may not be placed or constructed in any part of the area designated for the

sewage treatment system. This permit is subject to revocationifthe site is altered or the intended use changes from those described above.

A Building permit may notbeissued until an Authorization to Construct is obtained

Issued By:LiaDate: 0 7/21 bn (BinedAgent: ew Ba [ec Date: O7fubec

THIS IMPROVEMENTPERMITIS VALID FOR 5 YEARS FROM THEDATE OF ISSUANCE

 

IP Form 01/16
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Exhibit A: Improvement Permit for Wastewater System Construction from the Buncombe County Department of Health



Correspondence with Stuart Black with Buncombe Co. Septic Permit Office 

 
Theodosia Wade had correspondence with Stuart Black asking about adding the property behind us (closure of Lapsley 

Lane) to our property in order to have enough footage for the setback regulations.  Here is his reply on May 24, 2021. 

 

[External] Re: from Theodosia 
Stuart Black <Stuart.Black@buncombecounty.org> 
Mon 5/24/2021 9:51 AM 

To: 

 Wade, Theodosia R <twade@emory.edu> 

If you alter the property lines at all, you will be required to have repair area. That’s a pretty big conundrum. I don’t 

know what to tell you to do about that. 

Sent from my iPhone 
 

 

Stuart Black, Environmental Health Specialist 
Buncombe County Health and Human Services 
30 Valley Street 
Asheville NC 28801 
Office Phone: (828) 250-5217 
Mobile Phone: (828) 273-5050 
 

kdicristina
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Exhibit B: Correspondence from Stuart Black, an Environmental Health Specialist with theBuncombe County Health and Human Services Department
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Exhibit C: Lapsley Lane Withdrawal of Dedication (Deed Book 6269, page 1134 through 1136  recorded among the Buncombe County Register of Deeds)







STATE OF NORTH CAROLINA  AGREEMENT FOR
COUNTY OF BUNCOMBE            PRIVATE EASEMENT

Return to: Susan Taylor Rash,
Patla, Straus, Robinson & Moore, P.A. (Box #35)

THIS AGREEMENT FOR PRIVATE EASEMENT (hereinafter sometimes referred to as the “Agreement”),
is made and entered into this the 8th day of December, 2022 by and between FRANCES WADE CROZIER,
of Early County, Georgia, and WILLIAM B. WADE, JR., of Newton County, Georgia (hereinafter together
sometimes referred to as "C & W"), and the TOWN OF MONTREAT, a North Carolina municipal
corporation (hereinafter sometimes referred to as the “Town”). The designations C & W and the Town as
used herein shall include said parties, their heirs, successors and assigns and shall include singular, plural,
masculine, feminine or neuter as required by context.

R E C I T A L S :

(i) C & W warrant that they are the owners of a lot (hereinafter sometimes referred to as the “C&W
Lot”) described as Lot 766 as shown on a plat recorded in the Office of the Register of Deeds for
Buncombe County, North Carolina (hereinafter sometimes referred to as the “Registry”) in Plat Book
154, Page 2 and as shown on a plat entitled “SURVEY FOR MOUNTAIN RETREAT ASSOCIATION” recorded
in the Registry in Plat Book 50, Page 71 (hereinafter sometimes referred to as the “Plats”), said
C&W Lot having been conveyed by a Deed recorded in the Registry in Book 1997, Page 417 which
makes further reference to a prior Deed recorded in the Registry in Book 1810, Page 644, reference
to which said Deeds and Plats is hereby made for a more particular metes and bounds description
of said lot and for other information contained therein and shown thereon. 

(ii) The C&W Lot is bounded along its Southern boundary by the right of way of Greybeard Trail, being
thirty (30) feet in width, as shown on the Plats (hereinafter sometimes referred to as the “GT R/W”).

This document prepared by:
Wm. Michael Begley
Begley Law Firm, PA
103 Richardson Blvd
Black Mountain, NC 28711

kdicristina
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Exhibit D: Town of Montreat Easement Agreement



(iii) The Town warrants that it is the owner of a well, pump, and other accessories thereto (together
hereinafter sometimes referred to as the “Water System”) located upon a tract or parcel of land
described in the deed recorded in the Registry in Book 4791, Page 38 (hereinafter sometimes
referred to as the “Town Tract”) located in a generally Northeast direction from the C&W Lot, the
legal ingress, egress, and regress to and from which said Water System and Town Tract is the GT
R/W. 

(iv) A greater portion of the existing roadway known as Greybeard Trial is located within the margins
of the GT R/W, and a smaller portion of the roadway crosses the C&W Lot, outside the margins of
the GT R/W; and near the Southwesternmost corner of the C&W Lot, the roadway is located entirely
within the C&W Lot. 

(v) A greater portion of the existing water line of the Town extending from the Water System is located
within the margins of the GT R/W, and a smaller portion of the water line is a segment that crosses
the C&W Lot along the Northern margin of the existing roadway known as Greybeard Trail, lying
outside the margins of the GT R/W.

(vi) The Town has requested C & W to grant an easement for the Town water line and for that portion
of the existing roadway of Greybeard Trail that cross the C&W Lot outside the margins of the GT
R/W for the benefit of the Water System and Town Tract, and C & W have agreed so to do by
joining the Town in execution of this Agreement; conditioned, however, upon the terms and
conditions hereafter set forth.

NOW, THEREFORE, in consideration of the foregoing premises and other good and valuable consideration,
each delivered unto the other, the receipt and adequacy of which are hereby acknowledged, the parties do
hereby agree as follows: 

1. Grant of Easement. C & W hereby grant to the Town a private, non-exclusive easement for the
existing Town water line and for purposes of ingress, egress, and regress over the C&W Lot as
hereafter described (hereinafter sometimes referred to as the “Easement”) to and from the right of
way of Greybeard Trail as shown on Plat Book 50, Page 71 for the benefit of the Water System and
Town Tract.

2. Description of Easement for Water Line. The Easement hereby granted for the existing Town
water line, a portion of which crosses the C&W Lot is more particularly described as follows:

The Southern margin of the Easement shall be the entire Southern boundary of the
C&W Lot, being also the Northern margin of the GT R/W; and 

the Northern margin of the Easement shall extend from the Western boundary of the C&W
Lot to the Eastern boundary of the C&W Lot, and shall be parallel with, North of, and
fifteen (15) feet distant from the centerline of that existing road known as Greybeard Trail
and shown as “CALLS E1 - E6 WITH NORTH MARGIN OF UTILITY EASEMENT. ACROSS P.I.N.
0721-11-4355” on a plat entitled “SURVEY AND UTILITY EASEMENT FOR: FRANCES WADE
CROZIER & WILLIAM B. WADE”, duly recorded in the Registry in Plat Book 231, Page
190 (hereinafter sometimes referred to as the “Plat”).



3. Description of Easement for Greybeard Trail Roadway. The Easement hereby granted for the
existing roadway known as Greybeard Trail, a portion of which crosses the C&W Lot is more
particularly described as follows:

The Southern margin of the Easement shall be the entire Southern boundary of the
C&W Lot, being also the Northern margin of the GT R/W; and 

the Northern margin of the Easement shall extend from the Western boundary of the C&W
Lot to the Eastern boundary of the C&W Lot, and shall be parallel with, North of, and
fifteen (15) feet distant from the centerline of that existing road known as Greybeard Trail
and shown as “CALLS E1 - E6 WITH NORTH MARGIN OF UTILITY EASEMENT. ACROSS P.I.N.
0721-11-4355” on a plat entitled “SURVEY AND UTILITY EASEMENT FOR: FRANCES WADE
CROZIER & WILLIAM B. WADE”, duly recorded in the Registry in Plat Book 231, Page
190 (hereinafter sometimes referred to as the “Plat”).

4. Right to Clear Easement and Right of Entry. Except as hereafter set forth in Section 4, the Town
shall have (i) the right, but not the obligation, to clear the Easement, (ii) the right, but not the
obligation, to keep the Easement clear at all times, (iii) the right, but not the obligation, to remove
from the Easement all brush, trees and other obstructions, and (iv) the right to go upon the Easement
whenever reasonable or necessary for the purpose of clearing the same and removing therefrom all
brush, trees and other obstructions of any kind. 

5. Repair and Maintenance of Easement. The Town shall indemnify and save harmless C & W for
all costs of repair of damage to the Easement caused by the Town. The standard for such repair of
the Easement shall be to restore the Easement to substantially the same surface condition existing
prior to such damage by the Town.

6. C & W Right to Use of Easement. C & W shall at all times have the right to use the Easement in
any manner that C & W shall determine to be appropriate, provided such use shall in no manner
interfere with or be inconsistent with the use thereof by the Town as provided in this Agreement. C
& W retain the right to grant easements to other property owners, utilities and others and to allow
the installation, maintenance and repair of utility lines, including but not limited to, electric, gas,
telephone, cable, sewer and water lines, provided such easements do not interfere with the use of the
Easement by the Town. 

7. Limitation of Town’s Right to Transfer or Grant Rights to Others for Use of Easement. The
rights granted to the Town in this Agreement for ingress, egress, and regress are private and
exclusive rights that are limited as expressly hereafter set forth. The Town shall not make any such
rights or benefits public rights or benefits. The Town shall have no right to transfer any rights or
benefits of this Agreement, in whole or in part, to any other person or entity; provided, however, the
Town expressly shall have the right to transfer all rights and benefits of this Agreement to any future
owner of the Water System, Town Tract, and Town water line. Nevertheless, as also set forth in
Section 5, C & W expressly reserve the right, in the sole discretion of C & W, to grant additional
non-exclusive or shared rights and benefits to one or more other property owners, utilities, or others,
if any, for such access or other purposes, upon such terms and conditions as shall be determined in
the sole discretion of C & W.

8. Agreement Shall be an Appurtenance. This Agreement, including the Easement herein granted,
together with the benefits and burdens thereof, shall be appurtenant to and run with the title to the
Town Tract and the C&W Lot.



9. Spousal Rights Subordinated. Neither Richard T. Crozier, the spouse of Frances Wade Crozier,
nor Theodosia R. Wade, the spouse of William B. Wade, Jr., has an ownership interest in the C&W
Lot. Each such spouse, as a non-owning spouse, joins herein for the sole purpose of subordinating
any present or future marital interest that such the non-owner spouse may have in the property
subjected to this Agreement, and not for purposes of warranting title or being subject to any other
obligation or duty created herein.

10. Multiple Counterparts. This Agreement may be executed in multiple counterparts, each of which
shall be deemed an original, and all of such counterparts shall constitute and be considered one and
the same instrument.

TO HAVE AND TO HOLD the rights and easements hereby granted to the respective parties, their
successors in title forever.

IN WITNESS WHEREOF, the undersigned parties hereto have hereunto set their hands and seals as of the
day and year first above written.

________________________________________(SEAL)
FRANCES WADE CROZIER 

________________________________________(SEAL)
RICHARD T. CROZIER 

STATE OF GEORGIA, COUNTY OF EARLY

I, a Notary Public of said State and County, do hereby certify that FRANCES WADE CROZIER and spouse,
RICHARD T. CROZIER, each of whom is known to me or proved to me on the basis of satisfactory evidence
to be the person described, personally appeared before me and acknowledged the due and voluntary
execution of the foregoing instrument for the purposes therein expressed.  Witness my hand and Notarial Seal
or Stamp, this the ___th day of December, 2022.

(NOTARY SEAL) ______________________________________________
Notary Public
Print Name: ___________________________________
(Notary Public must sign exactly as the name appears on the notary seal)
My Commission Expires: ___________________________

(See multiple signature and acknowledgment pages attached hereto
and hereby incorporated by reference as if set forth herein verbatim)



One of Multiple Pages for Signatures and Acknowledgments

for

AGREEMENT FOR PRIVATE EASEMENT
executed by and among FRANCES WADE CROZIER , et al,

 and THE TOWN OF MONTREAT

IN WITNESS WHEREOF, the undersigned parties hereto have hereunto set their hands and seals as of the
day and year first above written.

________________________________________(SEAL)
WILLIAM B. WADE, JR.  

________________________________________(SEAL)
THEODOSIA R.WADE

STATE OF GEORGIA, COUNTY OF NEWTON

I, a Notary Public of said State and County, do hereby certify that WILLIAM B. WADE, JR. and spouse,
THEODOSIA R.WADE, each of whom is known to me or proved to me on the basis of satisfactory evidence
to be the person described, personally appeared before me and acknowledged the due and voluntary
execution of the foregoing instrument for the purposes therein expressed.  Witness my hand and Notarial Seal
or Stamp, this the ___th day of December, 2022.

(NOTARY SEAL) ______________________________________________
Notary Public
Print Name: ___________________________________
(Notary Public must sign exactly as the name appears on the notary seal)
My Commission Expires: ___________________________
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for

AGREEMENT FOR PRIVATE EASEMENT
executed by and among FRANCES WADE CROZIER , et al,

 and THE TOWN OF MONTREAT

IN WITNESS WHEREOF, the Town has caused this Agreement to be executed by its Mayor and Town
Clerk by authority of the Board of Commissioners as of the day and year first above written. 

TOWN OF MONTREAT
[CORPORATE SEAL]

By: ______________________________________(SEAL)
      Timothy R. Helms, Mayor 

Attest:

_______________________________
Angela Murphy, Town Clerk

STATE OF NORTH CAROLINA, COUNTY OF ________________

I, a Notary Public of said State and County, do hereby certify that ANGELA MURPHY, who is known to
me or proved to me on the basis of satisfactory evidence to be the person described, personally appeared
before me this day and acknowledged that she is the Town Clerk of the TOWN OF MONTREAT, a
municipal corporation, and that by authority duly given and as the act of the corporation, the foregoing
instrument was signed in its name by its Mayor, sealed with its corporate seal, and attested by herself as its
Town Clerk.  Witness my hand and official stamp or seal, this the ___th day of December, 2022.

(NOTARY SEAL)
______________________________________________
Notary Public
Print Name: ___________________________________
(Note: Notary Public must sign exactly as the name appears on the notary seal)
My Commission Expires: ___________________________
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PIN: 072111435500000 
 
Location: Unaddressed. Subject Property is Lot 766 in the Montreat  ETJ.  
 
Owner: Frances Wade Crozier and William B Wade  
(Applicants are William and Theodosia Wade) 
 
Size: 0.290 acres (12,632 SF lot)  
(Lot of Record so only subject to performance standards for lot size) 
 

Current Zoning and Use: Zoned R-3 Residential and vacant with a proposed single-family dwelling. 
 
Current Required Setbacks (Section 503 MZO): 
 

 Front (South): 30’ 
 

 Sides (East and West): 10’ 
 
 Rear (North): 14’ ( Average lot depth: = 70’) 

2 

Subject Property Overview 



Subject Property Location 
3 

Blue: Subject Property 
Red: Municipal Boundary 



Applicant: William and Theodosia Wade 
 
Request Summary: The applicants request… 
 

 A variance to reduce the rear setback requirement from Section 503.9 of the MZO to 0 
feet on the Subject Property to accommodate a new single family dwelling (as shown on 
the site plan submitted with the application). 

 
BOA Meeting 7/28/22: 
 

 Board requested that the Mountain Retreat Association (MRA) close and abandon the 
right-of-way of Lapsley Lane. 

 
 Board continued the variance indefinitely until more information from the MRA was 

gathered. 
 
 The Board also recommended that the property owners secure an easement from the 

Town of Montreat for the water line and portion of Greybeard Trail that encroach onto the 
Subject Property. 

4 

Application Overview 



 On 10/21/22, the MRA withdrew its dedication of Lapsley Lane per the withdrawal of dedication 
recorded among the Buncombe County Land Records in Deed Book 6269, pages 1134 through 
1136. 

 
 The remaining land was vested with the MRA, the original Dedicator, and was not vested with 

the adjacent property owners. 
 
 The applicant submitted a copy of the Buncombe County Department of Health Improvement 

Permit for Wastewater System Construction (Permit# SEP2021-00321, approved 7/21/21). 
 
 This permit states that the lot is repair exempt and that additions to or subtractions from the 

land will nullify this exemption as will any other changes to the property lines. The applicant 
submitted additional correspondence from Stuart Black (Environmental Health Specialist with 
the Buncombe County Health and Human Services Department) stating that if the property lines 
are altered on the Subject Property a repair area will be required.  
 

 An easement agreement with the Town of Montreat has been prepared by the property owners 
and includes the water line and portion of Greybeard Trail on the Subject Property. The Property 
Owners intend to record this document following the Board of Adjustment’s approval. 

5 

Update 



6 

Buncombe County Septic Permit (Submitted by Applicant) 



Variance Request 7 

Withdrawn from Public Dedication 10/21/22 
and vested with the Mountain Retreat 
Association. This is now vacant land. 

14’ 

Blue: Property Line 
Black: Required Rear Yard Setback 
Purple: Width of former Lapsley Lane 
Red: Structure encroaching in required setback 
Green: Structure not encroaching in required setback 

30’ 



8 Generalized house footprint, Submitted by Applicant 



310.42(A) Unnecessary hardship would result from the strict application of the Ordinance. It shall not be 
necessary to demonstrate that, in the absence of the Variance, no reasonable use can be made of the property.  
 
310.42(B) The hardship results from conditions that are peculiar to the property, such as location, size, or 
topography. Hardships resulting from personal circumstances, as well as hardships resulting from conditions 
that are common to the neighborhood or the general public, may not be the basis for granting a Variance  
 
310.42(C) The hardship did not result from actions taken by the applicant or the property owner. The act of 
purchasing property with knowledge that circumstances exist that may justify the granting of a Variance shall 
not be regarded as a self-created hardship. 
 
310.42(D) The Variance is consistent with the spirit, purpose and intent of the Ordinance such that public safety 
is secured and substantial justice is achieved.  
 
310.42(E) The Variance requested is the minimum Variance that will make possible the requested Use of the 
land, Building or Structure.  
 
310.42(F) The Variance is not a request to permit a Use of land, Building or Structure which is not permitted in 
the applicable Zoning District . 

9 

Board of Adjustment Decision 
The Board shall grant a Variance upon showing of all of the following: 

As a note… If a Variance is granted it shall be the least possible deviation from the requirements of this Ordinance. In 
granting any Variance, the Board of Adjustment may prescribe appropriate conditions and safeguards in conformity with 
this Ordinance. Setback Variances are granted for the development shown on the site plan included in the application.  
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TOWN OF MONTREAT BOARD OF ADJUSTMENT  

TENATIVE 2023 MEETING SCHEDULE 

Meetings held the fourth Thursday of every month, unless stated below, starting at 5:00 pm 

in the Montreat Town Hall located at 1210 Montreat Road, Black Mountain, NC 27811. 

 

1/26/23 

2/23/23 

3/23/23 

4/27/23 

5/25/23 

6/22/23 

7/27/23 

8/24/23 

9/28/23 

10/26/23 

---- 

NOVEMBER MEETING 

11/16/23 

OR 

11/30/23 

---- 

DECEMBER MEETING 

12/21/23 

OR 

12/28/23 
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