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I. Call to Order 

 Welcome 

 Invocation/Moment of Silence 

II. Agenda Adoption 
 Suggested Motion: To adopt the meeting agenda as presented/amended 

III. Public Hearing 
 

A. Burns Variance Request – Samuel B. Lincoln’s Way 

 Suggested Motion: To grant/deny a variance to reduce the required (west) 
side yard setback distance from 25’ to 10’ and the required rear yard setback 
from 27’ to 20’ in order to accommodate relocation of an accessory structure 
(caboose) to a lot described as PIN # 0721-12-5253-00000 located on Samuel 
B. Lincoln’s Way in the R-3 Residential Zoning District 

B. Elliott Variance Request – 523 Big Piney Road 

 Suggested Motion:  To grant/deny a variance to reduce the required (south) 
side yard setback distance from 15’ to 11’ in order to construct a bathroom 
addition to an existing non-conforming single-family dwelling on a parcel 
described as PIN # 0720-09-1108-00000 located on Big Piney Road in the R-1 
Residential Zoning District 

 
IV. Public Comment 

VII. Adjournment 
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TOWN OF MONTREAT 
 

P. O. Box 423 
Montreat, NC 28757 

Tel: (828)669-8002   Fax: (828)669-3810 
www.townofmontreat.org 

 

 

Public Hearing Script 
Wade D. Burns Variance Application 

August 27th, 2015 
 

Introduction: 
 
“The first matter of business is a Public Hearing to consider a request for a variance from the 
provisions of Montreat Zoning Ordinance, Article VII, Section 703.82: All Other Uses and Section 
703.9: Rear Yard - to relocate a 1928 caboose (accessory structure) to a residential lot located on 
Samuel B. Lincoln’s Way.  The property is zoned R-3 and is further described as PIN# 0721-12-5253-
00000.  The hearing on this matter is quasi-judicial in nature and will be conducted in accordance 
with the following procedure”: 
 
1. Swearing of all persons who will be called to testify. 

2. The Hearing will be opened. 

3. The Zoning Official will give a summary of the location and relevant zoning ordinances and will 
review and submit all documentation under oath. 

4. Presentation/Testimony of applicant and proponents.  Board may question witnesses. 

5. Presentation/Testimony of opponents.  Board may question witnesses. 

6. Rebuttal evidence and arguments of applicant. 

7. Rebuttal evidence and arguments of opponents. 

8. The Board may ask questions of those who have been sworn and testified. 

9. Closing statements from Zoning Official. 

10. Closing statements from applicant. 

11. Closing statements from opponents. 

12. The Chair will summarize the evidence presented. 

13. The Hearing will be closed. 

14. The Board of Adjustment will deliberate and vote. 
 

“Are there any objections from the Board concerning this procedure?” 
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Swearing In: 
 
“All persons who wish to speak and testify in this case please come forward and place your left hand 
on the Bible and raise your right hand.  After the swearing in you may return to your seat.”         
 

Clerk conducts swearing-in ceremony by asking of each witness, “Is the testimony you are 
about to give the truth, the whole truth and nothing but the truth, so help you God?” 

 
Board Conflicts: 
 
“Before opening the hearing, I would like to give Board members a chance to reveal possible conflicts 
and to withdraw from this proceeding if necessary.”  If possible conflict exists, ask, “Do you think you 
can rule fairly and impartially, or do you wish to withdraw?” 
 

Board members explain conflicts or biases and may withdraw if they wish.  The Board is 
required to vote on whether or not to excuse a member due to a conflict. 

 
Prior Exposure to Evidence: 
 
“I would also like to ask any Board members who have any information or special knowledge about 
the case that may not come out at the hearing tonight, to please describe that information for the 
record so that interested parties will know and can respond.” 
 

Board members may reveal prior information or special knowledge about case. 
 
Explanation of Proceeding: 
 
“In this hearing, we will first hear from the Zoning Official, then from the applicant and their 
witnesses, and then from opponents to the request.  Parties may cross-examine witnesses after the 
witness testifies when questions are called for.  If you want the Board to see written evidence, such 
as reports, maps or exhibits, the witness who is familiar with the evidence should ask that it be 
introduced during or at the end of his or her testimony.  We cannot accept reports from persons who 
are not here to testify.  Attorneys who speak should not give factual testimony but may summarize 
their client’s case.  Before you begin your testimony, please clearly identify yourself for the record.” 
 
Opening of Hearing: 
 
“I now open the Public Hearing on this matter and ask for testimony from the Zoning Official.” 
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Testimony from Staff 
 

Staff presents and explains background of case and provides a brief summary of the 
development and location.  Staff reviews the requirements for granting a variance.  Staff 
presents evidence and asks that it be admitted into evidence.   
 
At the end of staff’s testimony, ask: “Are there any questions from the Board?” 

 
Testimony from Applicant/Proponents 
 
“We will now hear from the applicant and other proponents of the request.  If there are attorneys or 
other representatives who will give a general summary of the client’s position, we would like you to 
go first.” 
 

Attorney or other representatives speak and then other witnesses and proponents.   
 
At the end of each person’s testimony, ask:  “Are there any questions from the Board or 
staff?” 

 
If a witness has a report, map or exhibit they want the Board to see, it should be submitted as 
evidence and officially ruled on before the board members are allowed to see it.  First, the 
witness gives the exhibit to the chair and the chair states: 

 
“Is there anyone here who would like to examine this or object to its admission?” 
 
 If no objection, the chair states:  “As there are no objections, this evidence is admitted.” 
 

If there is an objection, the witness should be asked to give copies to objectors and the chair 
should rule on the objection and the admissibility of the evidence.   

 
Testimony from Opponents 
 
“We will now hear from people opposing the request.  If there are attorneys or other representatives 
who will give a general summary of the client’s position, we would like for you to go first.” 
 

Attorney or other representatives speak and then other witnesses and opponents.   
 
At the end of each person’s testimony, ask: “Are there any questions from the Board, the 
applicant or staff?” 
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Follow procedures above for the introduction of evidence.  The Chair may limit testimony that 
is repetitious or irrelevant.   

Rebuttal Evidence of Applicant 
 
“We will now hear rebuttal evidence or arguments of the applicant.” 
 
 Applicant speaks and presents any rebuttal evidence. 
 
At the end of the rebuttal evidence, ask: “Are there any questions from the Board?” 
 
Rebuttal Evidence of Opponent 
 
“We will now hear rebuttal evidence of any opponents.” 
 

Opponents speak and present any rebuttal evidence limited to the issues raised by Applicant in 
rebuttal. 

 
At the end of the rebuttal evidence, ask: “Are there any questions from the Board?” 
 
Closing Statement of Zoning Official 
 
“We will now hear a closing statement from the Zoning Official.” 
 
Closing Statement of Applicant 
 
“We will now hear a closing statement from the applicant.” 
 
Closing Statement of Opponent 
 
“We will now hear a closing statement from the opponents.” 
 
Summary of Evidence by Chair 
 

The chair will review documents accepted by the Board as evidence, identify witnesses who 
testified and allow an opportunity for the applicant and persons opposed to make objections 
and offer corrections to summary. 

 
Close of Public Hearing 
 
“Are there any additional questions from the Board?  If not, I declare the Public Hearing closed and 
the Board will begin deliberations on the Variance Application.”   
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TOWN OF MONTREAT 

 

P. O. Box 423 
Montreat, NC 28757 

Tel: (828)669-8002   Fax: (828)669-3810 
www.townofmontreat.org 

 

 

 BURNS VARIANCE REQUEST EXHIBIT LIST 
AUGUST 27, 2015 BOARD OF ADJUSTMENT PUBLIC HEARING 

 
Exhibit BURNS-1:  Copy of Survey for Mountain Retreat Association performed by 

 Scott Vindal of High Country Surveying dated May 28, 2010  

Exhibit BURNS-2: Zoning Determination Letter from Building  Inspector/Code 
Administrator David Currie to Mr. Wade D. Burns dated May 11, 
2015   

Exhibit BURNS-3: Copy of Site Plan submitted by Mr. Burns for issuance of his 
permits 

Exhibit BURNS-4: Copy of Zoning & Building Permit issued to Mr. Burns on May 12, 
2015 

Exhibit BURNS-5: Copy of e-mail sent from Mr. Currie to Mr. Burns dated July 20, 
2015 requesting as-built survey 

Exhibit BURNS-6: Copy of letter from Mr. Burns to Mr. Currie dated July 22, 2015 
explaining that an error was discovered using the new survey    

Exhibit BURNS-7: Copy of a boundary survey performed by John M. Stollery of High 
Country Surveying dated July 29, 2015  

Exhibit BURNS-8: Copy of letter from Mr. Currie to Mr. Burns dated July 30, 2015 
describing identified misapplication of dwelling setbacks to the 
accessory structure  

Exhibit BURNS-9: Copy of Public Hearing Notice published in the Black Mountain 
News on August 13 and 20, 2015 

Exhibit BURNS-10: Copy of Property Owner Notification Certificate completed by Mr. 
Currie and dated August 6, 2015 

Exhibit BURNS-11: Copy of Posting of Property Affidavit signed by Mr. Currie dated 
August 5, 2015  

Exhibit BURNS-12: Copy of subject property deed 

Exhibit BURNS-13: Copy of comb-bound, 15-page document submitted by Mr. Burns 
comprising his variance application 

http://www.townofmontreat.org/
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Exhibit BURNS-14: Copy of checklist certifying that Mr. Burns’ submittal is complete 
signed by the Zoning Official 

Exhibit BURNS-15: Copy of relevant sections from Montreat Zoning Ordinance, 
Articles VI & VII 
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Montreat Zoning Ordinance 

 

Article VI 
616 Non-Conformities. Any non-conforming use, Structure, or lot which lawfully existed 

as of November 14, 1985, the date the original Section 617 was enacted, and which 
remains non-conforming and any use, Structure or lot which has become non-
conforming as a result of the enactment of the amendment to this Section may be 
continued or maintained only in accordance with the terms of this Section.  However, 
this Section shall not apply to any feature for which a variance has been granted by the 
Zoning Board of Adjustment subsequent to November 14, 1985.  

 
 616.1 Non-Conforming Vacant Lots. 
 
  616.11  A non-conforming vacant lot is a lot upon which no Structure is 

located and which does not meet the dimensional requirements 
for the zoning district in which it is located, but which (i) was 
shown on a plat or described in a deed recorded in the Office of 
the Register of Deeds for Buncombe County, North Carolina, 
before November 14, 1985, and (ii) was not in violation of any 
subdivision regulation of the Town of Montreat at the time the 
deed describing or plat showing the lot was recorded. 

  616.12  A non-conforming vacant lot may be used for any of the uses 
permitted by this Ordinance in the zoning district in which it is 
located if the use of the lot meets the following requirements: 

1) If a non-conforming vacant lot adjoins one or more lots in the 
same ownership at any time since November 14, 1985, then the 
provisions of this Section shall not apply to such non-conforming 
vacant lot until the owner of the non-conforming vacant lot 
combines the non-conforming vacant lot with the adjoining lot or 
lots to create one lot.  The intent of this Subsection is to require 
non-conforming lots to be combined with other lots to create 
conforming lots under the circumstances specified herein; and 

2) All other minimum requirements for the zoning district in which 
the non-conforming vacant lot is located must be met or a 
variance obtained from the Zoning Board of Adjustment. 
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Article VII 
703.4 Minimum Lot Area. 

  703.41  Twenty thousand (20,000) square feet for all Single-family 
Dwellings. 

  703.42  Thirty thousand (30,000) square feet for Two-family Dwellings. 

  703.43  Thirty thousand (30,000) square feet for all other uses.  

 703.5 Minimum Lot Width.  Seventy-five feet (75’). 

 703.6 Minimum Lot Depth.  One hundred feet (100’). 

 703.7 Minimum Front Yard.  Thirty feet (30’). 

 703.8 Minimum Side Yard. 

  703.81  Single-family and Two-family Dwelling units: Fifteen (15) feet. 

  703.82  All Other Uses: Twenty-five (25) feet. 

 703.9 Minimum Rear Yard.  Twenty percent of the mean lot depth provided 
that rear yards on lots used for dwelling purposes need not exceed thirty-five 
feet. 
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Applicant:    Wade D. Burns 

Property Location:   Samuel B. Lincoln’s Way, PIN# 0721-12-5253-00000 

Proposed Use of Property: Accessory Structure 

Zoning District:    R-3 Residential District 

I. Completeness of Application: 

 □ The application is complete. 

 □ The application is incomplete in the following ways: 

___________________________________________________________________________________

___________________________________________________________________________________ 

II. Compliance with Factors Relevant to the Issuance of a Variance (North Carolina 
General Statutes and Montreat Zoning Ordinance Section 1203) 

(A) There are unnecessary hardships in the way of carrying out the strict letter of the 
ordinance.  The courts have developed the following rules to determine whether in a 
particular situation “unnecessary hardships” exist.  Facts and arguments must be 
presented in support of each of the following: 

1. The hardship of which the applicant complains is the result of a condition or 
existing features that are peculiar to the applicant’s land.  There must be 
extraordinary and exceptional conditions pertaining to the property in question 
due to its size, shape or topography that are not applicable to other land or 
buildings in the same Zoning District.  (Note:  Hardships suffered by the applicants 
in common with his/her neighbors do not justify a variance.  Also, unique personal 
or family hardships are irrelevant, since a variance, if granted, runs with the land.)  

This conclusion is based in the following Finding(s) of Fact: 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 

_____________________________________________________________________________ 

_____________________________________________________________________________ 

_____________________________________________________________________________ 

Packet Page 41



Consideration Worksheet 
Burns Variance Application 

Page 2 of 4 
 

 

2 
J:\BOA\Packets\AUGUST_2015_BOA_PACKET_FILES\Burns_Variance\BURNS_Variance_Consideration_Worksheet_082715.docx 

2. The special circumstances are not the result of the actions of the applicant(s). 
(Note: Purchasing property with knowledge that circumstances exist that may 
justify a variance is not considered a self-created hardship.)    

This conclusion is based in the following Finding(s) of Fact: 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 

(B) The variance is in harmony with the general purpose and intent of the ordinance and 
preserves its spirit.  Arguments and facts must be presented showing that the 
requested variance represents the least possible deviation from the letter of the 
Ordinance(s) that will allow a reasonable use of the land, and that the use of the 
property will not substantially detract from the character of the neighborhood.  

This conclusion is based in the following Finding(s) of Fact: 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 

 (C) The granting of the variance secures the public safety and welfare and does 
substantial justice. Arguments and facts must be presented showing that if the 
variance is denied, the benefit to the public will be substantially outweighed by the 
harm to the applicant(s). 

This conclusion is based in the following Finding(s) of Fact: 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 
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1. Granting the requested variance will not confer upon the applicant(s) any special 
privileges that are denied to other residents of the Zoning District in which the 
property is located. 

This conclusion is based in the following Finding(s) of Fact: 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 

2. A literal interpretation of the provisions of this Ordinance would deprive the 
applicant(s) of rights commonly enjoyed by other residents of the Zoning District 
in which the property is located. 

This conclusion is based in the following Finding(s) of Fact: 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 

3. The variance is not to request a use of land, Building or Structure which is not 
permitted in the subject Zoning District. 

This conclusion is based in the following Finding(s) of Fact: 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________ 
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III. Granting the Application 

 □ The application is granted, subject to the following conditions: 

1. Any variance granted by the Board of Adjustment must be acted upon within six 
months or it shall become null and void.  The Board of Adjustment may grant one six-
month extension of a variance if so requested by the applicant. 

2. Other Conditions: _____________________________________________________ 

 _______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________ 

IV. Denying the Application 

□ The application is denied because it is incomplete for reasons set forth above in 

Section I. 

 

□ The application is denied because, if completed as proposed, the development 

probably (insert one or more reasons from Section II): 

 _______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________ 

□ For the following reasons: 

 _______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________ 
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